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1 
PREFACE 


In October 1989, significant changes were made to the Standing Orders of the 
Legislative Assembly with the result that certain standing committees, including the 
Standing Committee on Administration of Justice, acquired the authority to set their 
own agenda items for study and report to the Legislature. The Standing Committee on 
Administration of Justice became the first committee to do so. On October 24, 1989 it 
undertook to study alternative dispute resolution (ADR) and to consider the extent to 
which Ontario public policy should develop and encourage alternative means for the 
resolution of disputes both outside and within the established judicial system. In 
particular, the mandate of the Committee was to 


initiate research and conduct public hearings and report to the 
House on the issue of alternative dispute settling mechanisms, 
including 


(a) current status in Ontario and Canada; 


(b) appropriateness or otherwise of Ontario’s promoting and 
enhancing alternative dispute settling mechanisms; 


(c) whether or not a proactive government policy will 
alleviate pressures on Ontario’s judicial system and 
expedite resolution of disputes; and 


(d) methods of resolving minor monetary civil disputes. 


The Committee undertook a broad philosophical examination of the underlying 
concepts of ADR together with a review of many ADR programs which are already 
being used in a variety of areas. It consulted widely with those knowledgeable and 
experienced in alternative dispute resolution both within the province and elsewhere. 
The Committee was fortunate to have had the valuable assistance of these individuals 
and groups who shared with the Committee their knowledge, hands-on experience, 
insights and reflections. The breadth of their knowledge and the quality of their 
presentations was impressive. The Committee wishes to thank all of the witnesses 
who gave so generously of their time and expertise, many of whom travelled long 


distances to do so. 


2 


The Committee was also ably assisted by its staff and expresses its appreciation to 
them. Susan Swift and Avrum Fenson, lawyers with the Legislative Research Service, 
served as the Committee’s research staff providing background material, compiling the 
witness list, summarizing the recommendations and, pursuant to the Committee’s 
instructions, drafting its report. The Committee’s proceedings were administered in an 
exemplary fashion by Doug Arnott, Clerk of the Committee. 


It is with great sadness that the Committee notes the death of one of its members, 
Dalton J. McGuinty, MPP for Ottawa South. Mr. McGuinty had been a member of the 
Committee since his election to the Legislature in 1987. Intelligence, curiosity, 
sensitivity and humour marked his participation in all of the Committee’s work. Most 
recently, Mr. McGuinty’s insights and concerns about access to justice, the increase of 
vocationalism in professional schools, and the humanity with which we, as a society, 
resolve our disputes, were important contributions to the Committee’s deliberations on 
alternative dispute resolution. He will be missed for these and his many other 
contributions, but more importantly he will be missed for his generous wit and 


friendship. 
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INTRODUCTION 


As part of its study of alternative dispute resolution (ADR) the Standing Committee on 
Administration of Justice held public hearings for ten days during February and part of 
March 1990. The Committee heard from over 50 witnesses on a variety of issues, 
including the use of ADR in substantive areas such as family, labour, commercial, 
environmental, criminal, native and public law. The Committee also heard from the 
federal and the provincial Attorneys General regarding their jurisdictions’ policies on 
ADR. A detailed list of the witnesses is set out in Appendix B. 


What is ADR? 


Very simply, alternative dispute resolution refers to the "myriad of non-judicial 
processes for resolving conflicts."! These non-judicial processes may include 
negotiation, mediation, arbitration, conciliation, private judging, neutral expert 


fact-finding, mini-trial, summary jury trial and moderated settlement conferences. 


By defining these processes as "non-judicial", there is the suggestion that ADR is an 
alternative to the judicial system. Although this may have been an accepted view of 
ADR particularly as it started to develop in the United States, it is increasingly being 
seen as adjunct to the court system, as part of a continuum of dispute resolution 
mechanisms with negotiation at one end and adjudication at the other. In this way 
ADR is being offered as an alternative which has intrinsic value rather than as a 
solution to problems or deficiencies in the judicial system.” It is significant to note 
that over 95% of cases that start off in the court system are resolved without a trial; 
they are settled by negotiation. Less than 5% of cases in the court system are actually 
litigated.> As is clear from these statistics, ADR processes are already an integral 


part of the established judicial system.4 


The background to the development of ADR in the United States and Canada is 
interesting because it reflects the goals sought to be achieved by ADR at different 
times in its development and provides some insight into the question of to what ADR 


is an alternative. 
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Development of ADR in the United States 


The search for alternative methods of dispute resolution in the United States had its 
origins in the legal reform and civil rights movements of the late 1960s. This was a 
time of "considerable strife and conflict emanating in part from the civil rights 
struggles and Vietnam war protests" which, in combination with the significant 
increase in the legislative creation of new causes of action, resulted in the courts being 


5 Concerns 


inundated with litigants seeking to assert rights and resolve disputes. 
about court congestion, excessive litigation delays and rising legal costs spurred the 
ADR movement. The "widespread and popular dissatisfaction with the administration 
of justice in the United States meant reform initiatives centered on alternatives. A 
major goal of the movement was the relief of court congestion and undue cost and 


delay. "6 


In the American context then, ADR has developed in large measure as an alternative to 


the court system. 


Development of ADR in Canada 


Many of the witnesses who appeared before the Committee confirmed that ADR in 
Canada is in its infancy as compared to the movement in the United States. Although 
Canada has not had the same impetus to develop ADR because it has not suffered from 
the congestion, excessive delays and costs that have plagued the American judicial 
system, Canada has responded nonetheless to the ADR initiatives of the United States. 
Bonita Thompson, Chair of the Canadian Bar Association Task Force on Alternative 
Dispute Resolution, says that this confirms her belief "that the concept of dispute 
resolution, how one resolves disputes in society, is the long term perspective"/ of the 
development of ADR in Canada. 


Another witness, Dean Peachey of Network: Interaction for Conflict Resolution 
offered the comments of Judge Marvin Zuker on this issue. Judge Zuker, speaking last 


fall to a conference on United States-Canadian conflict resolution, said: 
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The major thrust of the alternative dispute resolution 
movement in the United States has been dissatisfaction with 
the legal system. American courts have become seriously 
congested, resulting in long delays. Legal costs are 
soaring .... By contrast, the original driving force behind the 
alternative dispute resolution movement in Canada has been 
those who promote alternatives to adversarial processes as an 
expression, of their philosophical approach to conflict 
resolution. 


The underlying principle of the search for alternatives is expressed by Professor Paul 


Emond as follows: 


The search for an "alternative" process ... is the search for a 
more consensual approach to problem solving, more accessible 
and community oriented forms of dispute resolution, and less 
expensive, more efficient ways of resolving disputes. In short, 
the search is for a more acceptable process and more satisfying 
results. To use an expression that has gained in popularity the 
search is for a process that generates "win/win" rather than 
"“win/lose" or zero sum results. And generally all of this is to 
take place within or as an adjunct to the existing litigation 
process. 


In contrast to the United States, ADR in Canada appears to have developed less as an 
"alternative" and more as an adjunct to the court system -- as a Set of alternative 
techniques, including litigation, which can be employed depending on the nature of the 
dispute and the needs of the parties. More than once it was suggested to the 


Committee that ADR should be seen as one tool among many to resolve disputes. 10 


Why the interest in ADR? 


The Chair of the Canadian Bar Association Task Force on Alternative Dispute 
Resolution, Bonita Thompson, identified five reasons for the interest in ADR. Furst, 
the developments in Canada are a response to American initiatives and their almost 20 


years of experience. 


Secondly, there is a move to address the philosophical and societal issues involved in 
how we resolve conflict in our society. ADR has developed because of its inherent 
value rather than as a solution to problems in the court system. This value underlies 


the drive or desire to have a peaceful and harmonious society. 
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Thirdly, the issues of court congestion, cost and delay contribute to the interest in 


ADR. These are really only significant factors in Ontario and British Columbia. 


Fourthly, international commercial business operating in Canada created a demand for 
ADR, particularly for arbitration. As a result, every province in Canada now has 
international arbitration legislation. In addition, both British Columbia and Quebec 


have international commercial arbitration centres. 


Fifthly, ADR has been identified as an area of new professional activity with the result 


that professional organizations have developed to market these services. 11 


The Committee has identified another reason for its interest in ADR, that 1s, the 
recognition of a grassroots interest in developing ADR programs outside the court 
system and often without government involvement. Evidence presented to the 
Committee confirmed the existence of a growing social dynamic directed at exploring 


new ways of resolving conflict. 12 For example: 


° ADR "by agreement" has been incorporated in domestic and international 
commercial contracts and labour agreements; 


° private judging services, though not widely used at the present time, !3 have 
developed to provide private, out-of-court adjudication. Mr. Robert Blair of the 
Private Court referred to a report from the United States Centre for Public 
Resources which indicates that in the United States, half of the companies that 
comprise the Fortune 500 have made a commitment to try to have their disputes 
settled outside the court system; 


° neighbourhood justice centres have developed to resolve disputes in the 
community involving such matters as landlord-tenant, family, diversion of 
juveniles from criminal justice system, employment, victim-offender 
reconciliation; 5 


° peer mediation programs are being provided in the elementary and high schools 
to teach children at an early age how to resolve conflicts; 


° courses on ADR are being offered in law schools and as part of continuing legal 
education by the provincial bar associations; | 


° the use of mediation in family law continues to grow. It was suggested to the 
Committee that statutes such as the Divorce Act or the Family Law Act, in 
which mediation is offered as a means to resolve disputes, are legislative 
responses to a major societal initiative; 8 


y 


° professional associations are being established around a common commitment 
to ADR. These associations have been ins qumental in developing codes of 
conduct, professional ethics and standards.*” These assocjations also provide 
training and in some cases accreditation for their members; 


° community-based volunteer organizations provide information, educate the 
public and foster interest in ADR through activities such as conferences and 
publications; 

° the Canadian Bar Association established a task force and maintains 


sub-committees to study ADR. 


This list of private sector ADR activity is by no means exhaustive but it is indicative 
of the demonstrated interest in ADR across Canada. 


ADR and Public Policy 


That these activities have developed with relatively little intervention from 
government is apparent from the evidence received from the federal and provincial 
Attomeys General. In an effort to assess the public policy initiatives in other Canadian 
jurisdictions, the Committee wrote to and invited the federal and all other provincial 
Attorneys General to set out their jurisdictions’ policy on alternative dispute 
resolution. Responses were received from the federal government and all but two of 


the provinces. 


It is clear from these responses that while no jurisdiction has yet formulated a broad 
public policy on ADR, interest and support for it exists from coast to coast. Most 
jurisdictions reported that they are encouraging the use of ADR in statutory schemes 
and are exploring other ways of facilitating and encouraging its use. In British 
Columbia public interest in ADR has been so great that the government has responded 
by undertaking a number of initiatives - for example, it established a dispute resolution 
advisory council as a way "to coordinate developments in the dispute resolution field 
and to provide consultation to policy makers and funders both in government and to 
non-profit organizations;" the government is funding a community based dispute 
resolution centre together with an evaluation of the program; it has contracted with 
professional associations to produce a discussion paper on standards and ethics for 


mediators; and, as a combined ministerial approach, the government is undertaking a 
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consultation process with aboriginal communities about the justice system including 
ways in which traditional aboriginal dispute resolution can be incorporated into the 


delivery of justice in Native communities. 


While the various jurisdictions across Canada indicate that there is an interest and 
even a demand for ADR, public policy and program responses are developing on an ad 
hoc basis. Dean Peachey of Network: Interaction for Conflict Resolution, perhaps the 
most comprehensive dispute resolution association in Canada, testified that although 
there are national trends developing in relation to ADR, in none of the provinces are 
there comprehensive or systematic services available. It was suggested that the 
relative absence of national policy, legislation or financial support for ADR programs 


has contributed to their sporadic development.22 


What Types of Benefits Does ADR Offer? 


The techniques encompassed by ADR are not exotic ones - negotiation, mediation, 
arbitration are representative. The Committee was told that "you have used, 
undoubtedly, most of these techniques in your day-to-day life."23 The Society for 


Conflict Resolution in Ontario operates 


in the belief that in many cases alternative dispute resolution 
methods can produce outcomes characterized by greater 
fairness, efficiency, stability and quality than is currently 

: See DAN 4 
realized under the existing legislative scheme. 


While the American experience with ADR, more extensive than Canada’s, shows that 
ADR is not a panacea, that there have been failures in some contexts as well as 
successes in others,2> it is possible to isolate certain types of benefits which seem to 
flow from the use of ADR techniques instead of recourse to litigation in court. The 
techniques and their benefits are also available within litigation. "ADR .. . is not an 
alternative to litigation; it is an alternative to trial."26 


Costs 





ADR is credited with savings in certain contexts. These savings might accrue to the 


parties, as when a backyard dispute is mediated instead of being taken to court, or to 
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the state, as when corporate parties pay for arbitration or mediation instead of 
occupying large chunks of court time dealing with a complex commercial dispute. For 
such litigants, the dollar value of other ADR benefits such as privacy and speed of 
resolution (discussed below) may well exceed the costs connected with ADR. An 
experienced litigation counsel told the Committee that large corporations do not 
necessarily want to win; rather, they want their disputes resolved using the most 
cost-efficient method.27 


In simpler disputes, the most dramatic savings may flow from not having to hire 
counsel; in more complex ones, from the time saved by the reduced opportunity for 
delays imposed by court congestion or interlocutory motions. The possibility of 
choosing as an arbitrator someone with specialized knowledge relating to the area of 


dispute can reduce the costly burden of expert evidence. 


It is by no means certain that ADR always reduces costs: Shin Imai suggested that 
mediation in family contexts may add to the parties’ expenses;~® and the very fact 
that "negotiation is a very creative process" can lengthen and add to the expenses of 
ADR in public disputes.2? Nevertheless, it appears to the Committee that the use of 
ADR methods instead of, or within, court litigation, can result in substantial savings 


for large classes of parties to disputes. 


Privacy 


Our courts are forums of record. Transcripts are kept, and judgments are published. 
To facilitate appeals, judges carefully review in their judgments the facts (as well as 
the law) of which they took notice in reaching a decision. Much of our common law is 
founded upon judicial comment on judicial decisions; the decisions are based in part 
on information reluctantly but necessarily put on the public record in court by the 
parties in the furtherance of their litigation. Even the methods designed to narrow the 
dispute actually brought for adjudication, such as discovery, involve the making of 


disclosures which could end up in a public record. 


This aspect of litigation can be extremely disagreeable to parties who do not want to 


reveal trade secrets or proprietary confidential information,20 or to parties faced with 
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exposing deeply personal matters in a domestic or family dispute. Use of something 
like Toronto’s Private Court or another ADR facility or method allows for resolution 
without the public display of dirty laundry or of valuable secrets. 


Time Saved 


A commonly recognized problem with litigation in Ontario is the delay in resolution of 
the problem made likely by crowded court calendars and by the variety of delaying 
motions available to the parties. The Committee heard evidence about court-annexed 
ADR programs that directed parties approaching the courts to a voluntary or 
mandatory attempt at settlement before entering the court calendars. In Houston, for 
example, 62% of those would-be litigants who agreed to attempt mediation "were able 
to resolve the dispute without going any further, without costing any money and 
actually having a hearing set within a week of their coming into the intake centre.">! 
With private resolution of disputes there may be less risk of delays during which 


witnesses die or move to other jurisdictions.32 


The quick hearing one is more apt to get by avoiding the courts may be gained at the 
cost of the procedural protections the court offers;>? but many parties to disputes of a 
private nature may consider that a fair price. Furthermore, in private 
dispute-resolution forums the parties can fine-tune the procedure in advance to achieve 


the balance of speed and procedural protections they want. 


Topical Expertise 


If you go to a courtroom today on a complex commercial 
dispute, you may get a judge who has never done a corporate 
commercial deal over $200,000 in his or her life, in the same 
way that I would know nothing about patent disputes . . . [or] 
family law matters. ... This is no attempt .. . to disparage,our 
judiciary.... You cannot expect them to know everything. 


Although there is some specialization in courts, there are areas in which the particular 
factual context of a dispute would need less explanation if the person facilitating the 


resolution of the dispute had specialized knowledge. Not only is it unrealistic to 
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expect to find expertise in all new or arcane areas in any given panel of judges - it is 
not considered acceptable in formal court litigation for a judge to bring too much 


personal knowledge of technical matters (outside the law) to bear on a decision. 


The adversarial system makes it the right and the duty of the parties, through counsel 


and expert witnesses, to bring the specialized knowledge to the court’s attention. 


There are a number of consequences. One is that in certain areas - for example, 
commercial maritime disputes - the parties traditionally use mediators and arbitrators 
with specialized knowledge rather than the courts in most cases. The alternative 
consequence, for parties who must use the courts, is the expense of expert witnesses 
on, say, the physics and engineering of a car’s brakes, and the expense to the losing 
litigant of the additional time spent by both parties’ counsel in court while the court 


was having technical matters explained to it. 


In choosing (or being directed to) an alternative dispute resolution method, the parties 
can avail themselves of mediators, for example, who are trained in insurance, complex 
financial areas, childhood development, patent law, or any other specialized context in 


which the dispute lies. 
Responsibilit Public Awaren 


In certain ADR methods, such as mediation, the parties exercise control of the dispute 
to its resolution. Even in arbitration, where the parties are not the decision-makers, 


fewer technical procedural rules stand between the parties and the result. 


This sometimes makes parties reluctant to turn to ADR; the principal reason for this, 


according to one witness, 


is that when one begins the process of negotiation and 
ultimately negotiation leads to an agreement, . . . at the end of 
the day [each party] is required to take responsibility for that 
agreement. There is no one to blame but yourself if the 
agreement is not appropriate. It is particularly true among the 
environmentalists who are often disinclined to agree because to 
agree is te compromise principles, is to compromise 
standards.» 
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In labour disputes as well, in which the parties are directed by statute to what amounts 
to ADR methods, the same thinking can be found. A labour lawyer told the 


Committee of disputes which were near settlement, but which went to arbitration 


because one... . party definitely wanted to be able to say: "It is 
not us who did it. It is a third party who did it." The people 
who are in the area [of labour law] do not really look at 
arbitration, gecisions as being anything other than court 
decisions. 


The other side of the coin is the satisfaction with, and commitment to, a result 
achieved by the parties, and not imposed on them. People who engage in mediation 
"feel more bound by their agreements," and report having understood what happened, 
and feeling the satisfaction of telling their story, more than recipients of a 
judgment.?7 The administrator of a court-annexed ADR program said that "parties 
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are excited to be able to develop creative options"~’° which often involve alternatives 


to the usual money judgments. Other witnesses cited disputants’ satisfaction,>? 


41 


control49 and personal responsibility"” as characteristics marking the resolution of 


disputes by alternative methods. 


ADR both allows and forces the parties to confront early on the actual resolution 





(payment of an amount, the stopping of certain activity) they can live with; court 
litigation usually has the parties nursing, for a long period, exaggeratedly large or 
small starting positions. ADR makes the parties reach decisions and take 
responsibility for them. Corporate parties to disputes who use the facilities of the 
Canadian Dispute Resolution Corporation of Toronto "have - and this is very 
important - full decision-making authority on site," and not just messengers who call 
head office for authority to settle.42 


One of the hoped-for consequences of the increased use of ADR would be a growth of 
the awareness in the population of the power individuals have to settle disputes - to 
reach a Satisfactory resolution of problems which would otherwise fester without ever 


quite justifying going to court. 
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OPTIONS 


The Committee reviewed the submissions carefully, and extracted the explicit or 
implied recommendations. These recommendations appear in Appendix E arranged 
under the headings of questions which the Committee sought to have answered when 


the hearings were planned. They are followed by a topical index. 


One pair of themes which appeared again and again in the submissions was the 
observation that on the one hand empirical evidence of ADR’s success was by no 
means complete, and the advice that on the other hand, the idea would never be given a 
fair test in the field unless cautious encouragement was given in some form by 
government. What is required, it was suggested, is a small leap of faith by the 
government to encourage the much-admired but incompletely tested ADR methods, 


and some very careful monitoring of the results. 


This is the approach that the Committee has decided to take, in suggesting selected 
areas in which the government and others might take steps to encourage the use and 
development of alternative methods of resolving disputes, as well as some mechanism 


for monitoring the results. 


In some cases this has meant the implicit adoption of some of the recommendations 


made in written or oral submissions. 


Initiatives Which the Govemment Should Take 


Build up a body of cases resolved by ADR 


Among the large presences on the civil court calendars are the Crown and its agencies 
and corporations. For this reason the Committee heard a number of witnesses 
suggesting that the place to begin implementing the use of ADR techniques is in 
disputes to which the Crown is a party. This would serve both as a relief from some of 
the pressure on court facilities and as a clear signal to parties to non-governmental 
disputes and their lawyers that alternative methods could be used. Indeed, for the 
government to encourage ADR without conspicuously using it could be 


counter-productive: "if we have a government which is encouraging parties to use, . . . 
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but does not itself use [ADR], we then have a very strong mixed message that is being 
given to the people."43 Thus, it was broadly suggested that the Ontario government 
itself could take a lead by saying, "In disputes we have with citizens or with businesses 
... we will prefer arbitration .. rea by way of increasing the volume and profile of 


arbitration. 


This begs the questions of whether the other parties will feel that it is fair, or of the 
criteria by which the results will be compared with those achieved in the courts. "We 
are still just beginning the experimental stage," said one witness,49 speaking about 
ADR in government-native disputes. Very general proposals should await the results 


of narrower experiments. 


The Committee found one suggestion of an encouraging but experimental course the 
government could take, to be particularly attractive. Professor Paul Emond of 
Osgoode Hall Law School said that what ADR needs to catch on is "a handful, perhaps 
10, of important, difficult, contentious and otherwise very expensive cases to be 
resolved" by ADR; this could make the momentum grow.46 If I were Attomey 
General, Professor Emond said, "I would instruct my staff to put in place the necessary 


" 


people and the necessary structures to use ADR on a case-by-case basis... . 


1. The Committee recommends that the Ministry of the Attorney General make a 
careful selection of some important disputes for diversion to ADR techniques. 
This could result in a significant and instructive core of experience that could 
help the government and other parties to disputes decide how much further to 
pursue ADR in the conduct of their affairs. It would, in the meantime, serve as a 
model for private parties to disputes. This is a suggestion that does not entail a 
premature and sweeping change in policy. 


Monitor Results 


A number of witnesses stressed the importance of watching the early results of ADR 
use so that the techniques could be altered, abandoned, or tried in other contexts, as 
required. In the United States, monitoring was said to have shown where ADR did not 


deliver the expected savings in time and money in certain applications.47 
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Another witness noted that a society concerned about the effective allocation of scarce 
resources for the purpose of minimizing conflict in society would attempt to compare 
what ADR and courts delivered for the dollars spent on each.48 


Such comparisons would not involve only the costs to the parties and to the state of 
arriving at a judgement or settlement, but the dollar and time costs of executing 
judgements or implementing settlements. Which mode of dispute resolution leads to 
smoother fulfillment of the obligations imposed in the resolution? Which system is 
more capable of handling problems before they have grown in size or intensity? 
Which method results in more user satisfaction? All of these are questions which 
advocates of ADR answer to ADR’s credit. Someone has to see if the evidence 


supports this. 


2. | The Committee recommends that the government prepare itself to monitor ADR 
as it is used in dispute resolution both m the public and in the private sectors. 


The function of monitormg ADR programs both in the public and im the private 
sector should be given to a government-established ADR Advocate, modelled 
after the Office of the Small Business Advocate. The Office of the ADR 
Advocate would be headed by a Parliamentary Assistant who would report 
annually on its activities to the Legislature through the Minister. Each 
successive parliamentary assistant would carry out the duties of the ADR 
Advocate. 


The mandate of the Advocate would be: 


¢ to demonstrate that the government supports and encourages the use of 
altemate forms of dispute resolution whenever appropriate; to act as a 
centralized channel to the government with respect to ADR; and to help 
ensure that ADR is implemented in an orderly way and in a manner 
consistent with the government’s overall approach to the administration of 
justice in the province; 


e¢ to monitor ADR programs in the private sector, in government, and in 
Ontario statutes; 


e to develop a process for reviewing existing statutes and regulations; and 
rules to encourage, where appropriate, the increased use of ADR 
mechanisms; and 


e to advise the government on new ideas and initiatives in support of ADR. 
The Advocate could also provide advice and assistance to the private 
sector on the development and implementation of ADR programs. 
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Encourage ADR in Legislation 


No witness doubted the importance of the role of legislation in fostering the orderly 
growth of ADR. Four types of issues relating to legislation came up during the 
hearings: (i) statutes which had the effect of penalizing parties who attempted to 
settle, by forcing them to adjudication anyway; (1i) amendments which could 
encourage or facilitate settlement in disputes bound for court; (iii) the amendment of 
an existing statute so as to defray some of the costs of ADR; and (iv) the idea of 
identifying specific programs or regimes governed by a statute which could benefit 
from a provision in the statute for ADR techniques to be used for very particular 
purposes. (The question of whether or not there should be a statute governing the 
ADR professions is dealt with elsewhere in this report.) More particularly: 


(i) It was observed that under the Environmental Assessment Act, the Environmental 
Assessment Board "has said that it is unconcerned about what agreements the parties 
may reach. The matter must ultimately come before the board for a full hearing and a 
final determination".49 Where no standing is given an agreement achieved by the 
parties, there can be little incentive to begin negotiations. This may be seen by some 
as inevitable where there is a strong public interest in the outcome of a dispute, as is 
usually the case with environmental disputes. But even in purely private disputes, 
choosing ADR is not always a guarantee that there will not be court costs: If 
"somebody commits himself to arbitration, he may well be committing himself to 
double costs -- it is what I call parallel arbitral-judicial proceedings, because at the 
present time . . . legislation allows the courts to intervene at various points."90 The 
Statutory Powers Procedure Act appears to some to have exacerbated the burden of 
appeals which arbitrations already bear.>! 


(ii) Most civil disputes brought to a lawyer’s office do not go to trial, and achieve 
resolution without being adjudicated. Indeed, the percentage of disputes of which this 
can be said is certainly higher than the percentage of successful resolutions claimed by 
the advocates of ADR in cases mediated away from the court system. The term 


"ADR", however, is also applied to the settlement of cases headed for the court and 
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already under the purview of the Courts of Justice Act and the Rules of Procedure. 


With practice notices, and the implementation of new case management practices, the 
courts and the Ministry of the Attorney General continue to respond to the pressures 
on court time and the resulting delays by trying to nudge court-bound cases to 
settlement. Why then does ADR claim that there are advantages to dealing with 
disputes outside the court system? One reason is that it is the impression of many 
litigation lawyers that the dynamics of litigation tend in many cases to postpone 
settlement to the eve of trial, no matter what directions and incentives to achieve early 


settlement are put in place. 


It was suggested, therefore, by a number of witnesses, that more compelling incentives 
to early settlement be worked into the Courts of Justice Act or the Rules, such as a 
procedure whereby cases are dropped to the bottom of the list if it cannot be 
demonstrated that the lawyers have seriously attempted settlement. 


Another suggestion was that disputes below a certain amount must in the first instance 
be resolved by mediation or arbitration.-* It was also proposed that there be 
provision for a reference-like procedure in which judges could compel litigants to seek 
a forum outside the courts for their dispute.>> A more systematized version of this 
would be a periodic sweep of pre-trial lists to select good candidates for mediation; the 
parties in those cases would be encouraged to allow themselves to be diverted to an 
attempt at mediation.°4 This has been tried in some courts in the United States with 


significant thinning of the court calendar as a result. 


(iii) Amendments to the Intervenor Funding Project Act were suggested: (1) 


expanding the scope of the Act beyond Environmental Assessment Board and Ontario 
Energy Board hearings to major land use matters before the Ontario Municipal Board; 
and (2) amending it so as to provide that the cost of mediators would be paid (after all, 
we "heavily subsidize the adjudicative process" in Environmental Assessment Board 


matters).> 5 
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(iv) A fourth option is legislation supportive of ADR -- statutes which build ADR 


procedures into the scheme governed by the statute.© 
There are a number of statutes, bills, and proposals which can illustrate this: 


° Some deal with labour situations, such as the School Boards and Teachers 
Collective Negotiations Act, R.S.O. 1980, c. 464. That Act requires the 
Education Relations Commission to select and train persons to act as mediators, 
fact finders, arbitrators, or selectors for the purpose of final-offer selection. The 
Commission is also involved in using ADR techniques in circumstances not 
formally dealt with in the statute, such as the informal investigation and 
settlement of disputes associated with bad faith bargaining. 


° A procedure for resolving no-fault benefit disputes between the insurer and the 
insured in contracts of automobile insurance is set out in s. 65 of Bill 68. The 
Director of Arbitrations under the Insurance Act R.S.O. 1980, c.218 (as 
amended by Bill 68) would ensure the prompt appointment of a mediator at the 
request of the insurer or the insured person; where the mediation fails, the 
mediator would set out the last offer of each party in the notice of failure, and 
the insured person could go to court, or to an arbitrator provided by the 
Director. The arbitrator must award interest and damages where it is found that 
the insurer unreasonably withheld or delayed payment. 


° Under the Freedom of Information and Protection of Privacy Act, 1987, c.25, an 


appeals officer will, where appropriate, attempt to effect a settlement between 
the party seeking information under the statute and the body seeking to withhold 
it. Where the matter is unresolved, the Commissioner makes a final decision. 


° Directions: Review of Ontario Regulatory Agencies ("Macaulay Re ort"), 


released in 1989, reviews 90 of Ontario’s more than 580 agencies, boards and 
commissions. It recommended that agencies be given broader powers, and that a 
council of administrative agencies replace the Statutory Powers Procedure Rules 
Committee, and assist in the implementation of ways to improve the operation 
of the agencies on a case-by-case basis.”’ These improvements include ADR 
techniques. 


Agencies, boards and commissions perform three kinds of functions. The 
Nursing Homes Review Board, or the Commercial Registration Appeal 
Tribunal, for example, are adjudicative: they may review decisions taken by 
licensing authorities, and thus have to assess matters of credibility. They are 
not, perhaps, the most appropriate place for ADR techniques. The Ontario 
Energy Board, or a joint board under the Municipal Act and the Environmental 
Assessment Act are regulatory or legislative in function. There is scope for 
ADR involvement, though the public interest would be considered by some to be 
inadequately represented if the parties were able to insist on a board’s ratifying a 
negotiated agreement. Some bodies are, like the Ontario Human Rights 
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Commission, administrative. These provide the greatest scope for ADR methods. In 
any event, the potential for use of ADR methods has to be determined for each body, 
and perhaps the proposed Ontario Council of Administrative Agencies could oversee 
implementation. 


The Macaulay Report proposes specific ADR modes that an agency, board or 
commission can require parties to participate in. (The Council would provide 
needed support and backup.) 


It does this through proposed amendments to the Statutory Powers Procedure 
Act which would provide as follows: 


Agencies would have the power to direct parties to attend prehearing 
conferences. The conferences would deal with the possibility of settlement, 
formulation of issues, admissions and disclosures, and anything else that 
assisted in the just, most expeditious and least expensive dispositions of the 
proceedings. The conference would be described in a report, which in tum 
could be the basis of an order by the agency which would govern the 
conduct of subsequent proceedings. 


The agency would have the power to convene a settlement conference of 
the parties. Any resulting settlement would be placed before the agency for 
confirmation or rejection. 


The agency would be able to convene a meeting of the parties to mediate or 
conciliate issues. This could result in a final order, or, where it was felt that 
the public interest required a public hearing; an interim order (after which 
the agency would either decide to confirm the results of the original 
meeting, or make some other decision). 


3. | The Committee recommends that the government review present and future 
legislation and that it build in ADR procedures where they would lead to a less 
costly and more expeditious resolution of disputes that could arise under the 
statute. The Committee further recommends that ADR techniques be put at the 
disposal of agencies, boards and commissions in the ways proposed by the 
Macaulay Report. 


Public Education 


Many disputes drive one of the parties to head for the courts; or to call upon the state’s 
policing power; or to abandon the matter in the face of the gravity of going to court or 
the police. An alternative, less inflammatory than use of courts or police, and more 


satisfactory than leaving the problem unsolved, is mediation. 


The other methods differ from an ADR technique like mediation in that in the former, 
a reluctant party can be compelled to participate in a trial and in procedures prior to 


trial. Even so, it would appear that what keeps many people from bringing disputes to 
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ADR methods is not the refusal of the other party to participate, but the fact that the 
parties and their lawyers are not accustomed to thinking of the possibility of resolution 
outside the courts. What a number of witnesses proposed was the targeting of two 
sectors of the population -- (i) school children, and (ii) lawyers (and law students) -- 
with the purpose of making them ADR-literate, and more apt to think of ADR where it 


is appropriate for themselves, or their clients. 


(i) School children, during the school day, live and work in an environment that can 
be quite tense and demanding, and which requires them to deal socially and formally 
with teachers and peers, and to deal with competitiveness and disputes both in the 
schoolyard and in the classroom. 


A small number of schools in Canada have developed peer mediation programs, 
following models developed in American schools during the last decade.-? In some 
systems, "conflict managers" (or facilitators under a different title), themselves 
students, sometimes wearing a badge of office or an identifying t-shirt, make 
themselves available to mediate playground disputes; in some American schools, this 
peer intervention has forestalled the threatened use of guns in schoolyard disputes. 


Some programs have also provided mediation between the student and school 


authorities on truancy, discipline and curriculum matters. 


As one witness observed, we have been raised on television’s Perry Mason model of 
dispute resolving, and an alternative influence in schools would result, in the long run, 
in a population alive to the alternative ways of functioning as a citizen and dealing 


with private disputes.! 


The Committee believes that there would be long-term benefits to society from 
teaching non-violent dispute resolution to children at school, from teaching "that there 
are ways where both of you can come out winning."©2 
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4. The Committee recommends that the Minister of Education implement peer 
("playground") mediation, mediation of issues arising between students and 
school, and the teaching of ADR techniques in schools. 


(ii) The other effective target identified for ADR-literacy is the law profession. This 
issue is distinct from the question of whether legal training qualifies one as a 
mediator. What was suggested was that ADR would not grow significantly unless 
lawyers urged their clients to use it in appropriate cases, and that the profession had to 
be educated into doing so. 


It appears that law schools are now introducing students to ADR techniques. One law 
school teacher said that last year 120 students sought admission to his seminar on 
dispute settlement, and that generally, law students no longer regarded themselves 
only as hired guns.©3 


However, another witness said that in British Columbia’s law schools and in its 


business faculty, which all offer conflict resolution courses, the students do not 


consider ADR mainstream.©4 


5. | The Committee recommends that Ontario’s law faculties, the Law Society of 
Upper Canada, and other bodies providing legal education, intensify the 
exposure of lawyers and law students to ADR, so that it becomes part of the 
practising lawyer’s repertoire of options for the client. 


Family Law 


Alternative dispute resolution is already an integral part of the practice of family law 


in Ontario.© It has been assimilated into the court system through mechanisms such 
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as mandatory pre-trial conferences for all family law court actions, 
conferences in some jurisdictions,©7 and child custody and access assessments. 
Lawyer-negotiated settlements are the most common dispute resolution method, 
accounting for almost 95% of family law cases.°9 Mediation services have been 
available in the province for almost 20 years either through court-affiliated programs, 
or more frequently, through the private sector./9 Arbitration services are available 


through the private sector.’! But it is mediation that has sparked the greatest 


me 


interest, support and among some, particularly women’s groups, the most concem. 
Indeed, except for the introductory portion of the Committee’s study of ADR, it was 


the issue of mediation in family law that generated the most submissions. 


Mediation in family law has been described as "a voluntary or mandatory 
non-adversarial alternative dispute resolution mechanism in which an impartial 
mediator assists clients, of a relatively equal bargaining position, to reach a mutually 


satisfactory agreement on issues affecting the family." 72 It " 


is intended to promote 
parental "self-determination,” as an alternative to litigation where the state, via the 

judge, makes the decision and imposes it on the family."73 In the mediation process 
the mediator does not act as a judge or an advocate but serves as a neutral facilitator. 
The mediator does not impose a decision on the parents nor does the mediator 


advocate the position of one parent over another. 4 


Brief History of Mediation in Family Law 


Canada 


As compared to the United States, the history of mediation in Canada has been a 
relatively brief one. The first court-affiliated mediation program in Canada was 
established in 1972 in Alberta. Shortly thereafter, mediation services were established 
in Hamilton (1973), Kingston (1975), Toronto (1976) and Montreal (1986).75 By 
1976, there were at least eight experimental models of mediation services operating 
within the Family Courts of Ontario.”© Since then, other provinces including British 
Columbia, New Brunswick, Newfoundland, Saskatchewan, Prince Edward Island, 
Manitoba and Quebec have implemented similar programs. ’/ 


In general, the mediation services in Ontario have developed on an ad hoc basis at the 
instigation of interested local judges in cooperation with mental health professionals. 
No two court-affiliated mediation programs are the same nor are they funded in a 
uniform way./8 At present most of the mediation services in the provinces are 
provided by the private sector. 
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Professional associations for family mediators, such as Family Mediation Canada and 
the Ontario Association for Family Mediation, have sprung up to support the 
development of mediation and to foster integrity in the process by establishing 
standards and codes of ethics for their members. /9 


The availability of mediation services varies widely across the province. The Attorney 
General’s Advisory Committee on Mediation in Family Law describes the present 
state of family mediation services in the province as being a "patchwork of voluntary, 
non-profit, profit, court-based, non-court based" programs.°0 Mediation has gained 
wider acceptance in part because of the legislation like the federal Divorce Act which 
imposes a positive duty upon lawyers to advise clients of the availability of existing 
mediation services. This provision was designed to encourage spouses to explore 
mediation when attempting to resolve their differences.! Under the Children’s Law 
Reform Act and the Family Law Act the court may, at the request of one of the parties, 
appoint a person whom the parties have selected to mediate any matter that the court 


specifies. 
United States 


In the United States the Los Angeles County Conciliation Court, upon which the first 
Canadian court-affiliated mediation program was modelled, began operating in 
1961.82 In the late 1970s, Los Angeles, San Francisco and Sacramento counties 
were among the first California counties to make the mediation of child custody and 
visitation disputes mandatory.83 California became the first state to enact legislation 
making mediation mandatory in all contested child custody and access disputes; 
Delaware followed with a similar statute later in 1981 and Maine was the third state to 
enact mandatory mediation legislation in 1984.84 Other states have adopted 


voluntary mediation legislation; some provide a local option provision. 


At present, mediation has been implemented in some form in thirty-six states and the 
District of Columbia. This is not to say that mediation is used as extensively in each 
of these states. The fact that thirty-six states and the District of Columbia have at least 


one divorce mediation program must be considered in light of the fact that "thirteen 
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states have programs in only one trial court jurisdiction, and only eight states have 
created statewide divorce mediation programs. Most of the nation’s 2,420 domestic 
relations courts handling marriage dissolution have yet to attempt divorce 


mediation."®> 


Is Mediation a Panacea? 


Evidence before the Committee suggested that mediation offers parties the opportunity 
of resolving disputes in a more harmonious, peaceful and less traumatic fashion.8© 
The Attorney General’s Advisory Committee on Mediation in Family Law, after a 
nine month study, reported that the "presence of mediation in family law in Ontario 
has been a positive development; it is a good thing. People do seem to like it. They 


seem to be happier after they go through the process."87 


Several witnesses suggested that some family law disputes may be particularly well 
suited to resolution by ADR because, for example, disputes involving custody and 
access are focussed on the child’s best interests and involve mental health issues 
which are amenable to a non-legalistic approach.88 Others suggest that the 
tremendous personal investment in these disputes and the inevitability of an ongoing 
relationship make traditional adjudication inappropriate.®? The "winner/loser" 
scenario of the court system, it was suggested, has negative connotations, especially 


for children who may see either parent lose custody.20 


It was generally agreed among the witnesses, however, that mediation is not for 
everyone and is not appropriate for all family law cases or disputes.?! For this 
reason it was also generally agreed that mediation should not be made mandatory but 
should remain a voluntary process.?” 


Proponents of family law mediation claim several other benefits of the process, 
including a cost savings for both the state and the parties, a high rate of compliance 
with the agreements, and the fact that parties are more satisfied with the process and 
have a better relationship afterwards.22 The empirical evidence before the 


Committee justifying these claims was inconclusive. 
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It was suggested that while the studies showed that some of these claims were 
probably true, there was not a dramatic difference between the existing court process 
and mediation.?4 Others testified that whether the mediation process is faster or less 
expensive was still undetermined by the empirical data.?> Still others cited studies 
which they claimed supported the assertion that mediation resulted in savings and 
more durable agreements.20 It was also suggested to the Committee that the research 
data in the U.S. and Canada was inadequate and unreliable and that the claims 


regarding mediation were unfounded.?7 


The California Senate Task Force on Family Equity Report?8 was referred to by one 
witness as an indication of the re-thinking that had to be done in California following 
the impact of the family law reforms of the early 1980s. Subsequent experience 
indicated a number of problems, and unexpected and undesirable consequences of the 
legislative reforms. The Report noted that there has been no systematic study of the 
economic and emotional consequences of the custody reforms of the last seven 
99 7 


years. 


Despite differences of opinion among the witnesses on the conclusions to be drawn 
from the data, most of the witnesses agreed, and it is clear from all the evidence, that 
further research in this area is required. 


Concerns 


In spite of the many positive comments made to the Committee about mediation in 

family law, several concerns were expressed, particularly by women’s groups. These 
concerns focus around the issue of equality of bargaining power which, by definition, 
is a necessary ingredient in the mediation process. Principally, there is concern about 
the appropriateness of mediation in cases involving domestic violence, the systematic 


bias to which women are exposed, and the effects of mediator bias on the negotiations. 


With respect to the issues of power imbalance and domestic violence, all of the 


witnesses appearing before the Committee acknowledged the undeniable presence 
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of domestic violence in Canadian society 100 and the need for government policy to 
continue to reflect the very clear position that violence against women and children 
will not be condoned.!91 Women’s ‘groups, including the Ontario Women’s 
Directorate and the Ontario Advisory Council on Women’s Issues, take the position 
that at the root of all abuse is a power imbalance. Any case involving domestic 
violence is rooted in a power imbalance and is therefore unsuitable for mediation. The 
very fact of the abuse means that there can be no equality of bargaining power; the 
abused spouse cannot bargain on an equal footing with her abuser. The result, if the 
abused spouse is forced to mediate, would be an unjust settlement. The Ontario 


Association of Interval Houses stated 


it is preposterous to think that the battered woman and her 
attacker could sit at the mediation table and bargain as equals. 
The acute power imbalance which is at the root of the violence 
makes mediation impossible. If mediation is forced in these 
circumstances, the woman would certainly be intimidated into 
settlement. 


Citing a York University study on domestic violence, it was suggested that 57% of 
battered women who used a conciliatory rather than an adversarial process to resolve 
family law disputes suffered further abuse after the conciliatory process as compared 


to 35% of abused women who adopted a more adversarial approach. 103 


Others, including the Attorney General’s Advisory Committee on Mediation in Family 
Law, have suggested that the presence of domestic violence should not automatically 
exclude participation in mediation. Instead, a determination should be made at the 
outset as to whether the violence has rendered the abused spouse incapable of 
negotiating on an equal footing. 104 "Unsuitability for mediation stems from the 


effects of the violence on the relative equality of bargaining between the spouses."105 


A related concer is the inequality of bargaining power that results from our society’s 
Systemic bias against women, battered or not, which renders the mediation process 


unfair to women. Carole Curtis, a family law practitioner, noted: 
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it will not surprise you to hear me suggest that we still live in a 
culture where men and women are not equal in their 
relationships with each other, where women are frequently in 
relationships where they are dominated by their male partner, 
even professional women, even well-educated, accomplished 
women. This is just a fact of our social structure. All the 
wishing ang goodwill in the world does not change that for 
right now. 


It was suggested that mediation could not redress such an imbalance, which may have 
been years in the making, in one or two one-hour sessions. The weaker spouse cannot 
be expected to be her own advocate; she probably has a history of changing her 
behaviour to accommodate the wishes of her partner, and history will likely repeat 
itself.197 Cases involving power imbalances, it was suggested, should not be 


mediated. 


However, proponents of family mediation argue that a skilled mediator is able to 
empower the weaker person and offset the inequality of bargaining power. Joel 
Shawn, a family law practitioner and mediator from California, indicated that there is 
always an imbalance of one kind or another with each of the parties when mediation 
begins, but when it is concluded the imbalance no longer exists. It is the responsibility 
of the mediator to make adjustments for that imbalance and to empower the person in 


the process. 108 


Another concer is the effect of mediator bias on the process and on the ultimate 
agreement. The California Senate Task Force on Family Equity, in its 1987 Report, 
reviewed the effects of the state’s mandatory mediation legislation and recommended 
changes to safeguard against mediator bias.199 The Task Force noted that mediator 
bias can take several forms: it can involve gender bias, it can also involve personal 
social attitudes about parenting (e.g. mediator considering that a parent’s alcohol abuse 
did not affect parenting abilities) or it might involve the mediator’s personal 
preference for one type of custody arrangement over another, notably for joint 


custody.! 10 
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Concer was expressed generally regarding the absence of standards of practice for 
family mediators in the province. At present anyone, whether qualified or not, may 
carry on business as a family mediator without meeting any minimum standards of 
competence, education or training. Professional associations such as the Ontario 
Association of Family Mediation, Family Mediation Canada and the Arbitrator’s 
Institute of Canada (Ontario) have established minimum standards of professional 
competence and conduct and codes of ethics for their members, however, it is not 


necessary to belong to any of these associations to act as a mediator in the province. 


Another area of concern focuses on the ability of the mediation process to ensure that 
the best interests of the children are met. It was suggested that although mediation 
assumes that all parents are prepared to act in the best interests of their children and 
are capable of doing so, they do not always do so.t11 Joel Shawn indicated that 
while the "best interests of the child" is one of the goals of the mediation process in 


California some mediators 


... Carry that ethos in the air above them. I think when you 
look at their work on a practical level they are really out to get 
an agreement, and any agreement that they can get the two 
parties to agree to is okay with them and that this general ethos 
of "it is in the best interests of the children," is not necessarily 
adhered to. I think they have kind of perverted the idea that 
any agreement shat the parents reach is in the best interest of 
the children. 


The California Senate Task Force on Family Equity was concerned enough about this 
issue to recommend that the mediation legislation be amended to make clear that the 
"best interests of the child" should take priority over the settlement goal of 


mediation. 113 


The Committee is of the view that the available evidence indicates that mediation in 
family law is a positive development for many people and its use ought to be 
encouraged. The Committee is cognizant, however, of the concerns expressed by 
witnesses, particularly the women’s groups and the widely held view that further 


research is required. 
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6. The Committee therefore recommends that entry into mediation be voluntary but 
that people be made aware of the process through mandatory information 
sessions prior to commencement of proceedings and further, that mediation be 
legislatively encouraged by providing incentives to mediate. 


7. |The Committee also recommends that research be done to assess claims that 
mediation reduces court congestion, saves costs, has greater agreement 
compliance, durability and client satisfaction; and to imvestigate concems 
expressed about the process, particularly those mvolving power imbalance, 
domestic violence, mediator bias and its ability to ensure that the best mterests 
of the child are met. The Committee further recommends that funding be 
provided to establish new and support existing court-affiliated mediation 
services to further research on mediation m family law. 


Native Law 


Native people have . .. for millennia, resolved disputes within 
their communities. They have done so not with the use of 
courts and not through the use of prisons. They have done it 
through a process of community decision-making, through the 
process of conciliation, through processes which attempt to 
restore harmony within the community. These principles of 
conciliation and of reconciliation, principles of restorative 
justice rather thap retributive justice, are ancient principles in 
North America. !+4 / 


It is these very same principles which are the foundations of what is now called 

alternative dispute resolution. This coincidence of underlying principles combined 
with the fact that native people have used these methods for "millennia" makes it 
appropriate that ADR should have a special application to the resolution of native 


issues. 


The evidence before the Committee suggests other reasons as well for the suitability of 
ADR to the resolution of native issues and claims. First, looking at the suitability of 
ADR in the broad context, it was suggested that disputes involving social problems 
with a strong public sector focus like native land claims and environmental issues, 
have forced governments to look for new ways of dealing with these problems. It is 


said that: 


[t]he courts are very good at resolving disputes where there are 
clearly defined people with interests and clearly defined social 
issues, but when you get to larger societal issues . . . the courts 
are not working very well because the issues are not that well 
defined, the parties are not well defined and somehow it does 
not quite, it into the structure that we know in our legal 
system. 
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Secondly, it was suggested that "the existing and potential claims of Canada’s native 
peoples and the accommodation of their special place in Canadian culture raise 
fundamental and complex issues," the resolution of which requires special 


attention.” 116 


The belief that the adverserial methods of resolving these disputes have proven 
unsatisfactory is echoed by the Canadian Bar Association Task Force on Alternative 


Dispute Resolution: 


For many historical reasons, including cross-cultural 
misunderstanding, intolerance, prejudice, federal and 
provincial government policies and a maze of overlapping 
jurisdictions, the dispute resolution processes that have been 
used to deal with native claims have proved to be extremely 
unsatisfactory. 


Roberta Jamieson, Ombudsman and the former Commissioner of the Indian 
Commission of Ontario identified several reasons why the courts are considered to be 
inappropriate for the resolution of First Nations issues and claims.118 They are 


summarized as follows: 


° the system of common law justice applied did not evolve with aboriginal issues 
or perspectives in mind; 


° the judicial system is not equipped to resolve issues and claims which are 
essentially political in nature; 


° many precedents upon which judgements in aboriginal claims are based, were 
heard without aboriginal peoples being represented, e.g., St. Catherine’s Milling 
Co. Ltd. v. The Queen (1888), 14 A.C. 46 (P.C.); 


° the historical roots and evolution of Canada’s social and legal systems are based 
upon the exercise and guarantee of rights for individuals vis-a-vis the State and 
do not have any jurisprudential concepts developed sufficiently to deal with the 
question of collective rights upon which aboriginal claims are based; 


° the adversarial process tends to alienate the parties and build distrust; 

° legal assistance is often required from the federal government to bring an 
aboriginal claim and, ironically, it is the federal government against whom the 
action is to be brought; 


° there is a tendency once an issue goes to court for the parties to lose control not 
only of the process, but also of the issues and results; and 


° historical facts have led aborigigal peoples to view Canada’s judicial system 
with considerable skepticism. 
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Thirdly, one of the underlying tenets of ADR is empowerment, that is, putting the 
process of dispute resolution back into the hands of the people who are affected by the 
dispute. This philosophy, it was suggested, accords with the desire of aboriginal 
people to control their own justice system. /20 


Fourthly, one of the most serious drawbacks to the resolution of disputes through the 
court system is the need to "rescue" the relationship between the disputants following 
the acrimony of a trial. It was suggested that while "litigation plays an important role 
in our society, as part of a continuous relationship that must endure over centuries, its 
utility can be overstated."!2! Government and First Nations must co-exist, and 


litigation is costly and divisive. 


For all of these reasons, the Committee has concluded that ADR is an appropriate 


alternative for the resolution of Native claims and disputes. 
Roberta Jamieson suggested what must be implemented is a new process which 


° allows all parties to contribute equally to a jointly conducted search for solutions; 


° is flexible enough to overcome the obstacles and rigidity which courtroom 
procedure requires, but has enough ground rules to promote fair treatment and to 
advance resolution; and 


° recognizes the potential for finding creative solutions which reconcile 
competing interests in a way which accommodates the special place of 
aboriginal people. 


The negotiation process, she suggests, provides many of these features.122 


ADR is already enjoying some use in the area of native claims. The Indian 
Commission of Ontario was established in 1978 to assist the federal and provincial 
governments and the First Nations to "identify, clarify, negotiate and resolve difficult 
and long-standing issues in a mutually-acceptable manner."!23 It is unique in 
Canada.!24 The tripartite Commission, established by joint federal and provincial 


orders in council accepted by the First Nations, operates on consensus of the three 
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parties represented. It deals with issues involving “social and economic justice" 
including family violence, gaming, fishing and policing. The present Commissioner 
suggests that one of the Commission’s successes is that it helps prevent disputes by 
allowing concerns to be expressed and issues to be aired and in the process feelings are 


tempered. 125 


Among the Commission’s accomplishments are a policing agreement which provides 
for the establishment of a contingent of special constables to police reserves; the 
Declaration of Political Intent, signed in 1985, which is a recommittment to discuss 
issues of mutual concern (education was the first issue addressed under the 
declaration); a 1986 lands agreement which provides for a mechanism to negotiate 
certain land claims; and a social services agreement dealing with Child and Family 


Services Band representatives. 126 


The issue of using ADR in the resolution of native claims and disputes continues to be 
explored by a number of groups. For example, ADR in the context of native claims 
has been the subject of study by the Canadian Bar Association (see Canadian Bar 
Association Committee on Aboriginal Rights in Canada, Report - Aboriginal Rights in 


Canada: An Agenda for Action!27 and Michael Jackson, Locking Up Natives in 
Canada: A Report of the Canadian Bar Association Committee on Imprisonment_and 


Release).128 The Ontario Native Council on Justice is making ADR a major focus of 


their research efforts for the next two years. 
Concerns 


Despite these positive signs, concerns about the applicability of ADR to native issues 
were expressed to the Committee. First, is the ability of First Nations to participate in 
a full and meaningful way in the resolution process. The major stumbling block, it is 
said, is the natives’ lack of funds particularly as compared to both of the other parties, 
the federal and provincial governments. For example, expert witnesses are frequently 
used to assess problems and provide expert input into the nature of the solutions. The 
native people need to be able to employ their own expert witnesses but do not have the 


funds to do so. Solutions may therefore suffer from a lack of meaningful input. 129 
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Secondly, there was a concern that ADR would become simply a replacement for or a 
parallel system to the courts in which the same attitudes and approaches to native 
people and their claims would be applied, but possibly with less protection for their 
rights. 130 In other words, it was feared that ADR would not reflect a new way of 
thinking about these issues but would be a second rate replacement for the current 


judicial system. 


Thirdly, it was suggested that the issue of federal and provincial jurisdiction clouds the 
issues and prevents the resolution of native claims. It was suggested that unless the 
issue of jurisdiction could be resolved ADR would not advance the resolution of 


disputes. 131 


Fourthly, several witnesses expressed the concern that in the past negotiations have 
been conducted without all interested parties being present. It was noted that not all of 
the relevant ministries are represented at the bargaining table and it was suggested 
therefore that any ADR process must have a comprehensive ministerial approach with 
the political will to resolve the disputes. Those representing the parties must have the 


authority to settle the dispute. 132 


Within their own communities native people have long used ADR methods to resolve 
disputes. Outside of these communities, in disputes involving non-aboriginal peoples 
and governments, the traditional methods of dispute resolution, such as adjudication, 
have proven costly, time consuming and ultimately unsatisfactory. In addition, native 
issues for the most part involve large public sector concerns with multiple interests 
and parties all of which may be more appropriately addressed and remedied in ways 


other than through the more formalized legal process. 


8. The Committee recommends the use of ADR im the resolution of native claims 
and issues. 


Professional Training and Qualification 
The people who act as the facilitators in alternative dispute resolution -- the mediators, 


arbitrators, adjudicators -- might be lightly-screened volunteers who mediate in 


community or court-annexed dispute resolution projects. Many are professionally 
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trained in areas topically related to the field whose disputes they resolve -- therapists, 
engineers, accountants; some have mediation training and some do not. Others are 
lawyers or (more in the United States than in Canada) retired judges; some of these are 
trained in mediation, others experienced in litigation, and some without any specialist 
skills. 


There are courses: the Ontario Association for Family Mediation presents training 
programs!33 and the Arbitrators’ Institute of Canada (Ontario) offers two 10-week 
courses through the University of Toronto’s extension department, and has an informal 
apprenticeship system among its working arbitrators. It also has a designation -- 
C.Arb. (Chartered Arbitrator) -- for "arbitrators of substantial experience.” 134 


The Justice Institute of British Columbia offers mediation courses and "a very highly 
developed curriculum ... a model for much of what is happening in Canada." 135 
British Columbia also has two centres of ADR research and development -- the 
University of Victoria Dispute Resolution Centre and the Nemetz Centre for ADR at 


the University of British Columbia.!3© 


For all that, one trainer of mediators told the Committee, the government should 


make sure that education for the training of qualified mediators 
is made available. We do not have that. I have run programs 
now, for example, through University of Toronto Continping 
Education and through the law school, and it is minimal. 


It is premature to be envisioning a legislated ADR Code; it may be too early to be 
considering a self-governing ADR college or society. However, the Committee 
believes that issues relating to training and qualifications should be canvassed and a 
report made on the subject, with recommendations as to what shape an ADR 
profession should take and how standards should be formulated and maintained. 


9. The Committee recommends that the government consider the following options 
and then choose the person or persons to study the issue of ADR standards and 
qualifications, and make recommendations. 


5 
A small task force - perhaps one person; 
A select committee of the legislature; 


A committee of representatives from the major dispute resolution and 
arbitration organizations m Ontario; 


A professor of law, or of another discipline, with a significant interest in 
professional education; 


A committee with one or two members representing ADR expertise and 
one or two members from the goveming bodies of already-established 
professions; 


A member of the Legislative Assembly. 


The Committee recommends that the following issues be canvassed: 


should the government legislate mmimum standards? Professional rules? 
A self-goveming body? 


should there be standardized general and/or specialist traming? 
should legal training be deemed to be general traming? 
should there be no professional qualification? 


should practice in certain areas only (eg. family) require certain training, 
apprenticeship, examination or certification? 


should the training be provided by those bodies now providing it? 

should training be funded m part by the government like certain other 
professional and non-professional education? should the cost of ADR 
training be part of the cost of the administration of justice? 


what educational prerequisites should there be, if any, to practise or train as 
an ADR professional? 


should ADR training m law school be compulsory? 
should there be liability insurance requirements? 


Future Consideration 


Although alternative dispute resolution is still in its infancy in this province, the 


evidence presented to the Committee supports the conclusion that it has been a 


positive development. ADR has provided the opportunity to deal with conflicts and 


resolve disputes in a way that is less destructive to ongoing relationships, and that not 
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only allows but encourages greater participation in the process and in the terms of 
resolution. In this report, the Committee has made several recommendations 


concerning the way in which the use of ADR can and should be encouraged. 


However, it is precisely because ADR is in the early stages of development that the 
Committee considers its study and report to be only a first step. Concerns have been 
identified and the need for further research has been recommended. It is the hope of 
the Standing Committee on Administration of Justice that it will continue to study and 


monitor the development of ADR in the coming months and years. 


ig 
LIST OF RECOMMENDATIONS 


The Committee recommends that the Ministry of the Attommey General make 
a careful selection of some important disputes for diversion to ADR 
techniques. This could result in a significant and mstructive core of 
experience that could help the government and other parties to disputes 
decide how much further to pursue ADR in the conduct of their affairs. It 
would, in the meantime, serve as a model for private parties to disputes. 
This is a suggestion that does not entail a premature and sweeping change in 
policy. 


The Committee recommends that the goverment prepare itself to monitor 
ADR as it is used in dispute resolution both in the public and in the private 
sectors. 


The function of monitoring ADR programs both im the public and in the 
ptivate sector should be given to a government-established ADR Advocate, 
modelled after the Office of the Small Busmess Advocate. The Office of the 
ADR Advocate would be headed by a Parliamentary Assistant who would 
report annually on its activities to the Legislature through the Minister. Each 
successive parliamentary assistant would carry out the duties of the ADR 
Advocate. 


The mandate of the Advocate would be: 


° to demonstrate that the government supports and encourages the use of 
altemate forms of dispute resolution whenever appropriate; to act as a 
centralized channel to the government with respect to ADR; and to 
help ensure that ADR is implemented in an orderly way and m a 
manner consistent with the govermment’s overall approach to the 
administration of justice in the province; 


° to monitor ADR programs in the private sector, in government, and in 
Ontario statutes; 


° to develop a process for reviewing existing statutes and regulations; 
and rules to encourage, where appropriate, the increased use of ADR 
mechanisms; and 


° to advise the government on new ideas and initiatives in support of 
ADR. The Advocate could also provide advice and assistance to the 
private sector on the development and implementation of ADR 


programs. 


The Committee recommends that the govemment review present and future 
legislation and that it build i ADR procedures where they would lead to a 
less costly and more expeditious resolution of disputes that could arise under 
the statute. The Committee further recommends that ADR techniques be put 
at the disposal of agencies, boards and commissions in the ways proposed by 
the Macaulay Report. 
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The Committee recommends that the Minister of Education implement peer 
("playground") mediation, mediation of issues arising between students and 
school, and the teaching of ADR techniques in schools. 


The Committee recommends that Ontario’s law faculties, the Law Society of 
Upper Canada, and other bodies providing legal education, intensify the 

of lawyers and law students to ADR, so that it becomes part of the 
practising lawyer’s repertoire of options for the client. 


The Committee therefore recommends that entry into mediation be voluntary 
but that people be made aware of the process through mandatory information 
sessions prior to commencement of proceedings and further, that mediation 
be legislatively encouraged by providing incentives to mediate. 


The Committee also recommends that research be done to assess claims that 
mediation reduces court congestion, saves costs, has greater agreement 
compliance, durability and client satisfaction, and to investigate concems 
expressed about the process, particularly those involving power imbalance, 
domestic violence, mediator bias and its ability to ensure that the best 
interests of the child are met. The Committee further recommends that 
funding be provided to establish new and support existing court-affiliated 
mediation services to further research on mediation im family law. 


The Committee recommends the use of ADR in the resolution of native 
claims and issues. 


The Committee recommends that the government consider the following 
options and then choose the person or persons to study the issue of ADR 
standards and qualifications, and make recommendations. 

° A small task force - perhaps one person, 

° A select committee of the legislature; 


° A committee of representatives from the major dispute resolution and 
arbitration organizations in Ontario; 


6 A professor of law, or of another discipline, with a significant imterest 
in professional education; 


° A committee with one or two members representing ADR expertise 
and one or two members from the goveming bodies of 
already-established professions; 

° A member of the Legislative Assembly. 

The Committee recommends that the following issues be canvassed: 


° should the goverment legislate minimum standards? Professional 
rules? A self-governing body? 


e should there be standardized general and/or specialist trainmg? 
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should legal training be deemed to be general training? 
should there be no professional qualification? 


should practice in certain areas only (eg. family) require certain 
training, apprenticeship, examination or certification? 


should the training be provided by those bodies now providing it? 
should training be funded in part by the govemment like certain other 
professional and non-professional education? should the cost of ADR 
training be part of the cost of the administration of justice? 


what educational prerequisites should there be, if any, to practise or 
train as an ADR professional? 


should ADR traiing in law school be compulsory? 
should there be liability msurance requirements? 
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APPENDIX A 


Schedule of Hearings 





STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 
Alternative Dispute Resolution 
SCHEDULE OF HEARINGS 


February - March 1990 


WEEK OF FEBRUARY 12 
Monday, 12 February 


L307 psms 1. Overview of schedule by 
Committee Research Officer 


2330 p.m. 2. From the Ministry of the Attorney General: 
Shin Imai 
Counsel . 
Court Reform Task Force 
Michael Cochrane 
Counsel 
Policy Development Division 

Subject area: INTRODUCTORY 

33:30 5p. mM. 3. From The Advocates' Society: 
William McMurtry 
Chair 
Committee on ADR 


Subject area: INTRODUCTORY 


Tuesday, 13 February 
10:00am, le -Prom thesCanadian Bar Association: 
John Kelly 


Member, CBA Task Force on 
Alternative Dispute Resolution 


Subject area: INTRODUCTORY 


11325 “asm. 2. From the Canadian Institute for 
Conflict Resolution / Institut 
canadien pour la résolution 
des conflits: 


Ernest Tannis 
Executive Director 


Subject area: INTRODUCTORY 


2°00) pam 1. From the Superior Court of th 
District -Ob-Colunbira, 
Washington, D.C.: 


Melinda Ostermeyer 
Chief Deputy Clerk 
Multi-Door Dispute Resolution 
Division 
Subject area: INTRODUCTORY 


S55 Oa. 2. Professor Paul Emond 
Osgoode Hall Law School 


Subject area: INTRODUCTORY and 
ENVIRONMENTAL 


Wednesday, 14 February 
10:00 “aem. 1. Gordon Henderson, Q.C. 
Subject area: INTRODUCTORY 


Di 5 ae. 2. From The Network: Interaction for 
Conflict Resolution: 


Dean Peachey 
Co-ordinator 


Subject area: INTRODUCTORY 


22000 p.m. 1. From Service de médiation 
aux petites créances, 
Montréal, P.Q.: 


Christiane Coulombe 
Chef de service 


Subject area: QUEBEC SMALL CLAIMS 
MEDIATION 


3:15 pra. 2. Martin Campbell 
Served as staff lawyer with Robert W. 
Macaulay's Review of Ontario Regulatory 
Agencies 


Subject area: ADMINISTRATIVE LAW 


Thursday, 15 February 
LO sO) aanw l. From the Canadian Bar Association: 


Bonita -J/°Thompson, QC. 

Chair 

CBA Task Force on ADR 

and Past Director 

British Columbia International 
Commercial Arbitration Centre 


Subject area: INTRODUCTORY and 
COMMERCIAL LAW 


aS00) praiiits 1. From the Canadian Bar Association 
2 “Ontario: 


Robert Blair 

Chair 

CBAO Sub-committee on ADR 
Subject area: COMMERCIAL LAW 


SUM Borg oe 2. Erome@thesArbitrators” Institute of 
Canada (Ontario) Inc.: 


Harold J. Wilkinson 
President 


W. Gordon Donnelly 
Vice-President 


J. Wallace Beaton 
Treasurer 


Norman Sherman 
Executive Director 


Mary T. Satterfield 
Member - Board of Directors 


Subject area: COMMERCIAL LAW 


WEEK OF FEBRUARY 19 
Monday, 19 February 
2:00 pate Legekromrtthewéhuefs of Ontario: 


Gordon Peters 
Ontario Regional Chief 


Subject area: NATIVE/NORTHERN ISSUES 


32:15" Dems 2. From the Ontario Native Affairs 
Directorate: 


Mark Krasnick 
Executive Director 


Mark Stevenson 
Legal Counsel 


Subject area: NATIVE/NORTHERN ISSUES 
Tuesday, 20 February 
1.0'y00 asm. 1... Eromsthe 4lndtan,Commission of Ontario: 


Harry LaForme 
Commissioner 


Subject area: NATIVE/NORTHERN ISSUES 


Dae 
2300 oy. Mt. 1. “Prommuhnemseerety for’ Conflict Resolution 
in? Ontario wGSseRO}: 
John Livey 
President 
Subject area: GENERAL 
ENVIRONMENTAL and 
LAND USE PLANNING 
See is 2. From the Canadian Dispute Resolution 


Corporaibiron: 


Brian Gardiner 
President 


Joan Fair 
Director (Ontario office) 


Subject area: MEDIATION OF CIVIL DISPUTES 


Wednesday, 21 February 
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12S Vasm. 
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= Ontaragnt 


Jennifer Treloar 
Member of Executive Committee 
Family Law Section 


Caroles Curtis 
Barrister & Solicitor 


Subject area: FAMILY LAW 


2. From the Ontario Association of 
Interval and Transition House: 


Eileen Morrow 
Vice-President 


Trudy Don 
Co-ordinator 


Subject area: FAMILY LAW 
1. Professor Howard Irving 
Faculty of Social Work 
University of Toronto 
Subject area: FAMILY LAW 


2. From the Family Law Reform Coalition: 


Mary Lou Fassel 
Member of Steering Committee 


Subject area: FAMILY LAW 


Thursday, 22 February 


10:00 a.m. 


P1t:230 asm. 


1. From Community Justice Initiatives: 


Gordon Husk 
Co-ordinator 
Community Mediation Services 


Subject area: FAMILY LAW, 
COMMUNITY MEDIATION 
and VORP 


2. From the office of the Freedom of 
Information and Privacy Commissioner: 


Judith Keene 
Director of Appeals 


Subject area: ADMINISTRATIVE 


2:00 p.m. 1. From the Ministry of the Attorney General: 
Michael Cochrane 
Counsel 
Policy Development Division 
Subject area: FAMILY LAW 
S27 Lope. 2. From the Office of the Ombudsman: 


Roberta Jamieson 
Ombudsman 


Subject area: ADMINISTRATIVE 


WEEK OF FEBRUARY 26 
Monday, 26 February 
LO: 00) aciwn. 1. From the American Bar Association: 
Joel Shawn 
Co-chair 
Family Law Section 
- Mediation and Arbitration 
Committee 
Subject area: FAMILY LAW 


Nae ESO Wey 22527 From the?London Family Court Clinic: 


Dr. Peter Jaffe 
Director 


From the London Custody and Access Project 


Dr. Gary Austin 
Co-ordinator 


Subject area: FAMILY LAW 


2:45 p.m. 1. From the Ministry of Correctional 
Services: 


Robert M. McDonald 
Deputy Minister 


Subject area: CORRECTIONAL 


Tuesday, 27 February 
HOis0 0 a... 1. Howard Goldblatt 
Subject area: LABOUR LAW 


GIES Reena preys poe 22. From the Ontario Association: for 
Family Mediation: 


Jane Kerrigan Brownridge 
President 


Subject area: FAMILY LAW 
2:00 p.m. 1. Jack Miller 
Senior Partner 


Fasken, Martineau, Walker 


32008 pom. Closed session discussion 


WEEK OF MARCH 26 


Monday, 26 March 


3:30. p.m. 


Tuesday, 27 March 


337305) .M.. 


1. 


a 


Closed session discussion 


The Honourable Ian Scott, MPP 
Attorney General 


From the Ontario Native Council 
on Justice: 


Carol V. Montagnes 
Executive Director 


Dan Russell 
Director 
Policy and Program Development 


Subject area: NATIVE/NORTHERN ISSUES 
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WITNESSES ATTENDING THE HEARINGS 


In the following list, where the witness has appeared on behalf of an organization, the 
organization's name is in boldface; where the views expressed were those of the 
witness alone, his or her name is in boldface. In a few listings, both witness and 
organization names are highlighted. 


Dr. Gary Austin is Coordinator of the London Custody and Access Project and 
psychologist with the London Family Court Clinic; he teaches in the Department of 
Psychology, University of Western Ontario, has published widely and was a member 
of the Attorney General’s Advisory Committee on Family Mediation. 


J. Wallace Beaton is Treasurer of the Arbitrators’ Institute of Canada (Ontario) Inc. 


Robert A. Blair, Q.C., is Chair, CBAO Subcommittee on ADR, partner, Stockwood, 
Blair, Spies & Ashby of Toronto, and founder of the Private Court, a service providing 
experienced counsel as adjudicators in (largely) commercial disputes. 


Martin Campbell, of the firm of Beard, Winter in Toronto, was with the Ministry of 
Health and on the staff of the Macaulay Report on government agencies, boards and 


commissions. 


Michael Cochrane is counsel with the Policy Development Division, Ministry of the 
Attorney General, and was Chairman of the Attorney General’s Advisory Committee 
on Family Mediation, which issued a report recommending a voluntary mediation 
model. 


Christiane Coulombe is the lawyer in charge of the Montreal office of the Service de 
médiation aux petites créances, the publicly funded voluntary mediation service 
attached to Quebec’s small claims courts. 


Carole Curtis is a family law practitioner. She is with the Family Law Section, 
Canadian Bar Association - Ontario. 


Trudy Don is Coordinator of the Ontario Association of Interval and Transition 


Houses. 
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W. Gordon Donnelly is Vice-President of the Arbitrators’ Institute of Canada 
(Ontario) Inc. 


Paul Emond is professor at Osgoode Hall Law School. He has written very 
extensively, and recently edited Commercial Dispute Resolution (Canada Law Book, 
1989). He is an expert in commercial, environmental, resource development, public 
and native dispute resolution, and is Editor, Canadian Envi nt ediation 
Newsletter, published by Conflict Management Resources, a joint enterprise of York 
. University’s Environmental Studies faculty and Osgoode Hall Law School. 


Joan Fair is director - Ontario Region of the Canadian Dispute Resolution Corporation. 


Mary Lou Fassell is a member of the steering committee of the Family Law Reform 
Coalition, and is director of legal services of the Barbra Schlifer Commemorative 
Clinic. 


Brian Gardiner is founder and president of the Canadian Dispute Resolution 
Corporation, which has developed a mediation format which is generic in its 
application. He established insurance mediation procedures for the B.C. International 
Commercial Arbitration Center, and he has written and lectured widely on mediation, 


particularly in civil litigation. 


Howard Goldblatt is a partner in the labour law firm Sack, Goldblatt and Mitchell. He 
has reviewed the use of labour arbitration for the Federal government, is an 
experienced practitioner, and has written extensively on dispute resolution in the 
labour context. 


Gordon Henderson, O.C., Q.C., is partner at Gowling, Strathy & Henderson, Ottawa. 
Among his many other affiliations, he is chairman, Board of Governors, Foundation of 
the Arbitrators’ Institute of Canada, and member of the Canadian Institute for Conflict 
Resolution. 


Gordon Husk is coordinator, Community Mediation Services, at Community Justice 
Initiatives, Kitchener. 
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Shin Imai is counsel with the Court Reform Task Force, Ministry of the Attomney 
General. 


Prof. Howard Irving teaches at the Faculty of Social Work, University of Toronto. He 
is an expert in the field of family mediation in general, and court-linked conciliation in 
particular. He has been Director of the Center for the Family Dispute Resolution since 
1981, and was Research Director of the first Court Conciliation Project in Ontario. 


Dr. Peter Jaffe teaches in the Departments of Psychology and Psychiatry at the 
University of Western Ontario, and is Director of the London Family Court Clinic. He 
has lectured widely on family violence, custody and access matters, and the subject of 
children and the courts. He was also a member of the Attorney General’s Advisory 


Committee on Family Mediation. 


Roberta Jamieson is Ontario’s Ombudsman. A lawyer, she has been senior mediator, 
commissioner, and chief executive officer with the Indian Commission of Ontario, and 


has been active in Canadian Bar Association ADR initiatives. 


Judith Keene is Director of Appeals, Office of the Information and Privacy 
Commissioner. She was, for almost three years, Legal Director of Community Legal 
Education, Ontario, and has been involved with CBA-O, and in race relation/police 


issues. 


John Kelly is partner in the firm of Blaney, McMurtry, Stapells and member of 
Canadian Bar Association’s Task Force on ADR. He has written and lectured on ADR. 


Jane Kerrigan Brown is President of the Ontario Association for Family Mediation. 


Mark Krasnick is a lawyer and Executive Director of the Ontario Native Affairs 
Directorate. He has been Assistant Deputy Minister in several ministries in British 
Columbia and Executive Secretary of the Cabinet Secretariat in that province. He has 
worked with the Canadian Law Reform Commission and has taught in a number of 


law schools. 


Harry La Forme is Commissioner of the Indian Commission of Ontario and is a lawyer 


who practiced in the area of Native issues before his appointment to the Commission. 
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John Livey is Director of Policy Development for the Municipality of Metropolitan 
Toronto. He is Chairman of the Society for Conflict Resolution in Ontario and an 
associate member of the Society for Professionals in Dispute Resolution. He is an 
experienced mediator in planning and environmental matters, and initiated the 
mediation program at the Ontario Ministry of Municipal Affairs, where he was 


Manager in the Community Planning Wing prior to 1988. 
Robert M. McDonald is Deputy Minister in the Ministry of Correctional Services. 


William R. McMurtry, Q.C., is counsel and senior partner, Blaney, McMurtry, Stapells 
and Chair of The Advocates’ Society Committee on ADR. 


Jack R. Miller is partner in the law firm of Fasken Martineau Walker in Montreal. 
Carol V. Montagnes is the Executive Director of the Ontario Native Council on Justice. 


Gail Morrison is Director of Investigations and Legal Services with the Office of the 
Ombudsman. 


Eileen Morrow is Vice-president of the Ontario Association of Interval and Transition 


Houses. 


Melinda Ostermeyer is Chief Deputy Clerk, Multi-Door Dispute Resolution Division, 
Superior Court of the District of Columbia. She was formerly Director of Houston’s 
multi-door dispute resolution program, and thus has run two of the three courthouse 
pilot projects set up by the American Bar Association linking ADR with courts. 


Dean Peachey is coordinator of Network: Interaction for Conflict Resolution, 
Kitchener, an important clearing house for dispute resolution programs across Canada, 
and publisher of the Directory of Canadian Dispute Resolution Programs (2nd edition, 
1988). He is coordinating a conference in Ottawa on ADR programs across Canada. 
Familiar with great variety of specific programs, he is experienced in training 


mediators for various contexts, including the Arctic. 


Gordon Peters is Ontario’s Regional Chief, and is Vice-Chief of the Assembly of First 
Nations. He appears on behalf of the Chiefs of Ontario. 


Dan Russell is a lawyer and the Director of Policy and Program Development for the 
Ontario Native Council on Justice. 


Mary T. Satterfield is a lawyer and mediator with a family law practice, and is a 
member of the Board of Directors of the Arbitrators’ Institute of Canada (Ontario) Inc. 


Hon. Ian G. Scott is the Attomey General of Ontario. 


Joel Shawn is co-chair of the American Bar Association Family Law Section’s 
Mediation and Arbitration Committee. He is a lawyer and engineer practising family 
law in San Francisco. He is very active as a speaker and panelist on the subject of 
ADR in family law contexts, and is senior member of the Academy of Family 


Mediators. 


Norman Sherman, Q.C. is Executive Director of the Arbitrators’ Institute of Canada 
(Ontario) Inc. 


Mark Stevenson is Counsel to the Ontario Native Affairs Directorate and has been 
legal advisor to the Federal government in the Office of Aboriginal and Constitutional 


Affairs. He is active in several legal and Native organizations. 


Emest Tannis, an Ottawa lawyer, is co-founder of Dispute Resolution Center, Ottawa 
and Executive Director of the Canadian Institute for Conflict Resolution. Author of 
Alternative Dispute Resolution That Works (1989) and a longtime advocate of ADR in 
cooperative rather than adversarial modes, he has much experience in ADR 


conferences in Canada and internationally. 


Bonita J. Thompson, Q.C., is partner at Singleton, Urquhart, Macdonald in Vancouver, 
chair of the Canadian Bar Association’s Task Force on ADR and founding (past) 
Executive Director of the British Columbia International Commercial Arbitration 
Centre, one of only two in Canada (the other being in Quebec). The Centre’s services 
are paid for by the users, and include arbitration and mediation of commercial disputes 
between Canadian parties, and arbitration of international commercial disputes. It also 
deals with motor vehicle insurance matters. She drafted the Centre’s Rules of 


Procedure and co-edited AL Arbitration Model in Canada (1987). 
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Jennifer Treloar, a partner in the law firm of Keller and Treloar, is a member of the 
Executive Committee of the Family Law Section, Canadian Bar Association-Ontario. 


Harold J. Wilkinson is President of the Arbitrators’ Institute of Canada (Ontario) Inc. 


He is a forensic engineer, and a Director of the Ontario Motor Vehicle Arbitration Plan. 
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STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


Monday, 12 February 1990 


EXHIBIT 


EXHT BI? 


EXBI BET 


EXHIBIT 


EXHIBIT 


EXHIBET 


EXHIBIT 


NO. 


NO. 


NO? 


NO. 


NO. 


NO. 


NO. 


Alternative Dispute Resolution 


2/10/001 


2/10/002 


2/10/003 


2/10/004 


2/10/005 


2/10/006 


2/10/007 


LYST: OF* EXHIBITS 


LEGISLATIVE RESEARCH SERVICE - 
Background Paper on Alternative 
Dispute Resolution in Canada, 
dated December 12, 1989, from 
Susan Swift, Research Officer. 


CANADIAN BAR ASSOCIATION - Task 
Force Report dated August 1989: 
Alternative Dispute Resolution: 
A Canadian Perspective. 


STANDING COMMITTEE ON 
ADMINISTRATION OF JUSTICE = 
Report of the Sub-committee on 
Committee Business, dated 
Wednesday, 18 October 1989 re: 
terms of reference of ADR study 
(item 4). 


LEGISLATIVE RESEARCH “SERVICE - 
Memorandum dated February 12, 
1990 from Avrum Fenson: Notes 
on Witnesses at ADR Hearings. 


LEGISLATIVE. RESEARCH SERVICE <- 
Memorandum dated February 6, 1990 


from Susan Swe, Research 
Officer: Summary of the Report 
of the Attorney General's 


Advisory Committee on Mediation 
in Family Law. 


LEGISLATIVE RESEARCH SERVICE - 
Memorandum dated February 7, 1990 
from Susan Swift, Research 
Officer: Washington, DCs 
Multi-Door Dispute Resolution 
Program. 


LEGISLATIVE RESEARCH SERVICE - 
Memorandum dated February 8, 1990 
from Susan Swift, Research 
OPErcer: Quebec Small Claims 
Court and Mediation Service. 


EXHIBIT NO. 2/10/008 


EXHIBIT NO. 2/10/009 


EXHIBIT NO. 2/10/010 


EXHIBIT NOs8 272707011 


Tuesday, 13 February 1990 


EXHIBIT NO. 2/10/012 


EXHIBIT NO. 2/10/013 


EXHIBIT NO. 2/10/014 


EXHIBIT NOwe2/.40/015 


LEGISLATIVE. -RESEARCH SERVICE —- 
Memorandum dated February 7, 1990 
from Susan Swit Research 
Officer: Background Material on 
the Resolution of Aboriginal Land 
Claims and Self-Government. 


LEGISLATIVE. RESEARCH (SERV IEE. — 
Memorandum dated February de 
1990 from Susan Swift, Research 
Officer: Calviornia s “Mandatory 
Judicial Arbitration Program for 
Civil Cases under $50,000. 


LEGISLATIVE RESEARCH SERVICE — 
Memorandum dated February 8, 1990 
from Susan SWLEt, Research 
OfPiIcer: Overview of 
California's Mandatory Mediation 
Legislation and the Family Court 
Mediation Services. 


MINISTRY OF THE ATTORNEY GENERAL 
= Report of the Attorney 
General's Advisory Committee on 
Mediation in Family Law. 


JOHN KELLY - Alternative Dispute 
Resolution, What's all the fuss 
and where is Ite going? 
Implications for the Bar. Dated 
Monday, Octoberg 6ye 198877 by wJonn 
S. Kelly, of Blaney, McMurtry, 
Stapells. 


JOHN. -KEDLY = Intensive Civil 
Advocacy Programme - Settlement, 
Some suggestions for dispute 
resolution without trial. Dated 
May 5, 1989, by John Ss Kelly. 


JOHN KELLY - Intensive Civil 
Advocacy Programme - Use _ of 
computers’ in» Civrl Vleraation. 
Dated May 5, 1989, by Thomas J. 
Dunne, Q.C.,; Armstrong; Schiralli 
& Dunne. 


CANADIAN INSTITUTE FOR CONFLICT 
RESOLUTION = Alternative 
Dispute Resolution that works. 
Dated 1989, by Ernest G. Tannis. 


EXHIBIT 


EXHIBIT 


EXHIBIT 


EXHIBIT 


EXHIBIT 


EXHIBIT 


EXHIBIT 


EXHIBIT 


EXHIBIT 


EXHIBIT 


NO. 


NO. 


NO. 


NO. 


NO. 


NO. 


NO. 


NO. 


NO. 


NO. 


2/10/016 


2/10/0107 


2/10/0018 


2/10/019 


2/10/0820 


2/10/0227 


2/10/022 


27107023 


2/10/024 


27a 025 


CANADIAN INSTITUTE FOR CONFLICT 
RESOLUTION - Information package 
for Standing Committee on 
Administration OF JUSTICE, 
including outline of presentation 
dated Tuesday, February 13, 1990 
from Ernest G. Tannis. 


CANADIAN INSTITUTE FOR CONFLICT 
RESOLUTION = Some specific 
recommendations, dated Tuesday, 
February 13771990" from Ernest. ‘G. 
Tannis. 


CANADTAN INSTITUTE? POR® CONFLICT 


RESOLUTION - List of Additrvonal 
Information/Handouts, February 
$3, 19902 


CANADIAN INSTITUTE FOR CONFLICT 
RESOLUTION - Ten reasons’ for 
instituting a school-based 
mediation program. 


CANADIAN INSTITUTE FOR CONFLICT 
RESOLUTION = Schematic 
information re: CONE LUG and 
dispute resolution. 


CANADIAN INSTITUTE FOR CONFLICT 
RESOLUTION - Dispute Resolution 
Forum, dated May 1989; 
Qualifying Neutrals: The Basic 
Principles. 


CANADIAN INSTITUTE FOR CONFLICT 
RESOLUTION’ - "bist of “availabie 
literature/publications/videos & 
cassettes. 


CANADIAN INSTITUTE FOR CONFLICT 
RESOLUTION - Conferences 1990. 


MELINDA OSTERMEYER —- Submission 
dated February 13/90 from Melinda 
Ostermeyer, Director, Multi-Door 
Dispute Resolution Division, 
SUperrom COUrEVOL, the Distraee or 
Columbia, “Washington, D.C’. 


Canadian 
Mediation 


PAUL EMOND cs 
Environmental 

Newsletter, Facility "Siting: “A 
No-Win Situation? Parts I and 
II, dated 1988, by Audrey Armour. 


EXHIBIT NO. 


EXHIBIT NO. 


Wednesday, 14 February 1990 
EXHIBIT NO. 


EXHIBIT 


EXHIBIT 


EXHIBIT 


EXHIBIT 


EXHIBIT 


EXHIBIT 


EXHIB LT 


NO. 


NO. 


NO. 


NO. 


NO. 


NO. 


NO. 


2/10/026 


2/10/027 


27107028 


2/10/029 


2/10/030 


2/07 032 


2/10/032 


2 /207,033 


2/10/034 


2/20/7035 


PAUL EMOND - Information 
Resources COE Conerice 
Management, dated 1989. 


PAUL EMOND - Alternative Dispute 
Resolution: A Conceptual 
Overview, by Professor D. Paul 
Emond, Osgoode Hall Law School. 


GORDON HENDERSON) - Submission 
dated Wednesday, 14 February 1990 
from Gordon F. Henderson. 


GORDON HENDERSON - The Windsor - 
Essex Mediation Centre, History 
and “Pilot Project Evaluation 
1984. 


THE NETWORK: INTERACTION FOR 
CONFLICT RESOLUTION - Submission 
dated Wednesday, February 14, 
1990 from Dean E. Peachey, Co- 
ordinator. 


CHRISTIANE COULOMBE Small 
Claims Mediation, Ministry “of 
dustice, Quebec,;;.dated »January 
1990. 


MACAULAY REPORT - Directions, 
Review of Ontario's Regulatory 
Agencies = Report, dated 


September 1989 by Robert W. 
Macaulay. 


MACAULAY REPORT = Directions, 
Review of Ontario's Regulatory 
Agencies = Overview, dated 


September 1989 by Robert W. 
Macaulay. 


ROBERT MACAULAY - Practice and 
Procedure before Administrative 
Tribunals, “Chapters. cds ands s., 
dated 1988, by Robert W. 
Macaulay, Q.C. 


ZUBER REPORT - Excerpts from the 
Report, of “the Ontario, Courcs 
Inquiry, datedr  sL967; by the 
Honourable T.G. Zuber. 


EXHIBIT 


EXHIBIT NO. 


EXHIBIT NO. 


Thursday, 15 February 1990 


EXHIBIT 


EXHIBIT 


os ew ity 


Pe Lar 


BAnL BIT 


(G2 GG swhdk 


PALE td. 


EXHIBIT 


NO. 


NO. 


NO. 


NO. 


NO. 


NO. 


27 10/7036 


2710/7037 


2710/0365 


2/10/039 


2/10/040 


2/10/041 


2/10/042 


2/10/043 


2/10/044 


2/10/045 


2/10/046 


MARTIN CAMPBELL 2 Directions, 
Review of Ontario Regulatory 
Agencies - Report, chapters 8.15 
and 9.6. 


MARTIN CAMPBELL - Administrative 
Conference of the United States, 
Recommendations and Reports, 
dated 1986. 


MARTIN CAMPBELL - Parliament and 

Administrative Agencies, A Study 
Paper prepared for the Law Reform 
Commission of Canada, pp. 13-14, 
dated 1982, by Frans F. Slater. 


ROBERT «sBLAIR oc~ -Submissitone from 
Robert A. Blair, Oe Cane (I) 
Alternative Dispute Resolution in 
the Commercial Law Setting; (II) 


The Private Court. 


ROBERT BLAIR - The Private Court, 
Members of the Panels. 


ROBERT BLAIR - The Private Court, 
How It Works. 


ROBERT BLAIR - The Private Court, 
Rules of Procedure. 


ARBITRATORS' INSTITUTE OF CANADA 
(ONTARIO) ENG, = Submission 
dated February 9, 1990 from the 
Arbitrators' Institute of Canada 
POntarie. Unc. 


ARBITRATORS' INSTITUTE OF CANADA 
(ONERARTO)) SUNC., “—s°ALC Rules ror 
rhe Conduct. of Arbitrations. 


ARBITRATORS' INSTITUTE OF CANADA 


(ONTARIO) ING. = Family 
Arbitration Plan, Rules and 
Procedures. 

WALLACE BEATON - Comments dated 
November oy 1987 by Wallace 
Beaton: The Ar bite accor as 


Respondent under the Judicial 
Review Procedure Act. 


Monday, 19 February 1990 


EXHIBIT NO. 2/10/047 


EXHIBIT NO. 2/10/048 


EXHIBIT NO. 2/10/049 


Tuesday, 20 February 1990 


EXHIBIT NO. 2/10/050 


EXHIBIT NO. 2/10/051 


EXE LB eNO. 27 LO 052 


EXHIBIT NO. 2/10/053 


CHIEFS OF ONTARIO - Submission 
dated. Bebruary sb9,;5 00> Ose rom 
Gordon Peters, Ontario Regional 
Chief. 


ONTARIO NATIVE AFFAIRS 


DIRECTORATE - Submission dated 
February 19, 1990 jfrome,sMark 
Krasnick, Executive Director: 
Aboriginal Rights and Land 
Claims: Some Reflections on 


Dispute Resolution Mechanisms. 


ONTARIO NATIVE AFFAIRS 
DIRECTORATE - Discussion paper 
prepared by Mark L. Stevenson, 
Legal Counsel: Alternative 
Justice Arrangements fOr 
Aboriginal People. 


SOCIETY FOR CONFLICT RESOLUTION 


IN) ONTARTO—— Submission; sdated 
February 20, 1990 Bron e.JObNn 
Livey, President: ADR 


Recommendations. 


SOCIETY FOR CONFLICT RESOLUTION 


IN ONTARIO = Letter dated 
December 7,,. 989.0 Bon. .damnes 
Bradley, Minister of the 
Environment, from John Livey, 


with attached submission to the 
Environmental Assessment Program 
Improvement Project (EAPIP). 


SOCIETY FOR CONFLICT RESOLUTION 
IN ONTARIO - Mediation Project 
Proposal, Detailed Report dated 
June ro Sy 


SOCIETY FOR CONFLICT RESOLUTION 
IN ONTARIO - Mediation Report to 
February 921, 1989,) =PABP Central 
and Southwest. . 


EXHIBIT NO. 


Wednesday, 21 February 1990 


EXHIBIT NO. 


EXHIBIT NO. 


EXHIBIT NO. 


EXHIBIT NO. 


Thursday, 22 February 1990 


EXHIBIT NO. 


EXHIBIT NO. 


EXHIBIT NO. 


EXHIBIT NO. 


2/10/054 


2/10/055 


2/10/056 


ZF EDT O37 


2/10/058 


2/10/7059 


2/10/060 


2/10/061 


2/10/062 


CANADIAN DISPUTE RESOLUTION 
CORPORATION - Submission dated 
Februaryee<20,..9990.. Eromeerian 
Gardiner, President. 


ONTARIO ASSOCIATION OF INTERVAL 
AND TRANSITION HOUSES a 
Submission dated February 21, 
1990, from Eileen Morrow, OAITH 
Vice-President, Lobby. 


HOWARD IRVING - Submission dated 
February: 217°12990)) from Howard Hs 
Irving, Ph.D., Professor, Faculty 
of) Soctahi works = “Universirbynof 
RoOrontey. 


LEGISLATIVE RESEARCH SERVICE - 
Memorandum dated February 21, 
1990 from Avrum Fenson, Research 
Offa cerwt Notes? €onerwi tnessesi! ae 
ADR Hearings (Week I). 


LEGISLATIVE RESEARCH SERVICE - 
Memorandum dated February 21, 
1990 from Avrum Fenson, Research 
Officer: Notes on Witnesses at 
ADR Hearings (weeks 2 and 3). 


COMMUNITY JUSTICE INITIATIVES - 
Submission from Community Justice 
Initiatives of Waterloo Region. 


OF ELCE OF THE FREEDOM OF 


INFORMATION AND PRIVACY 
COMMISSIONER - Submission from 
Juda Keene, Direction ——of 
Appeals. 

OMBUDSMAN - Submission dated 


February 22,-"r990,." from “Roberta 
Jamieson, Ombudsman for Ontario. 


OMBUDSMAN - Remarks (Final Draft) 
dated June 29, 1988 by Roberta 
Jamieson as Commissioner, Indian 
Commission on Ontario: 
Resolution of Issues’ involving 
First Nations and Governments - 
An Ontario Experience. 


Monday, 26 February 1990 


EXHIBIT NO. 2/10/063 


EXHIBIT NO. 2/10/064 


Tuesday, 27 February 1990 


EXHIBIT NO. 2/10/065 


EXHIBIT NO. 27107066 


EXHIBIT NO. 2/10/067 


EXHIBIT NO. 2/10/068 


Monday, 26 March 1990 


EXHIBIT NO.» 27407069 


PETER JAFFE AND GARY AUSTIN - 


Submission dated February 26, 
1990 from Peter G. Jaffe, Ph.D., 
Director, London = Fatll ly scougt 
CHniCy mane Gal yee Wee was tin, 
15) 96) BSA Co-ordinator, London 
Custody and Access Project. 


MINISTRY OF CORRECTIONAL SERVICES 
- Submission dated February 26, 
1990 from Robert M. McDonald, 
Deputy Minister. 


ONTARIO ASSOCIATION FOR’ FAMILY 
MEDIATION - Submission from Jane 
Kerrigan Brownridge, President: 
Mediation ... an alternative. 


ONTARIO ASSOCIATION FOR’ FAMILY 
MEDIATION - Information package. 


JACK MILLER - Submission dated 
February 2/, #1990 .from Jack: ak. 
Miller, rae Fasken Martineau 


Davis: Regarding ADR. 


JACK MILLER - Press release (en 
fFrangais) dated February 6, 1990 
from le Barreau du Québec: 
"Avocats, psychologues et 
travailleurs sociaux s'unissent 
pour favoriser le développement 
de la médiation familiale." 


LEGISLATIVE RESEARCH OFFICER - 
Memorandum dated March 14, 1990 
from Susan SWEEC, Research 
Officer: Ontario Advisory 
Council on Women's Issues - 
Position on Family Mediation, 
Dispute Resolution. 


BAHT BID NO; 


EXHL BIT NO. 


EXHIBIT NO. 


EXHIBIT NO. 


EXHIBIT NO. 


EXHIBIT NO. 


EXHIBIT NO. 


EXHIBI® NO. 


EXHIBIT NO. 


2/10/070 


2/10/7071 


2/10/072 


2/10/073 


2/10/074 


2/10/075 


2/ 10/076 


2/10/077 


2/10/078 


LEGISLATIVE RESEARCH SERVICE - 
Memorandum dated 6 March 1990 


from Susan Swift, Research 
Officer: Education Relations 
Commission - Use of ADR 


Mechanisms and Staff Expertise. 


LEGISLATIVE RESEARCH SERVICE - 
Memorandum dated 2 March 1990 
from Susan Swit, Research 
Officer: Cost Comparison Studies 
of Cases in the Court System and 
under ADR. 


LEGISLATIVE RESEARCH SERVICE - 
Summary of recommendations of 
witnesses concerning Alternative 
Dispute Resolution, dated March 
1990, prepared by Avrum Fenson 
and Susan Swit, Research 
Officers. 


LEGISLATIVE RESEARCH SERVICE - 
Memorandum dated March 26, 1990, 
from Avrum Fenson, Research 
Officer: American Dispute 
Administrative Resolution Memo. 


OFFICE OF THE FREEDOM OF 
INFORMATION AND PRIVACY 
COMMISSIONER - Letter dated 23 
February 1990 from Judith Keene, 
Director of Appeals. 


NORTHWESTERN ONTARIO WOMEN'S 
DECADE COUNCIL = Submission 
dated February 1990 from Leni 
Untinen, Co-ordinator: (Revised) 
Position paper prepared by 
Catherine Pappas for the 
Northwestern Ontario Women's 
Decade Couneil Violence Sub- 
committee. 


KINGSTON INTERVAL HOUSE = 
Submission dated 22 February 1990 
from Michelle Arsenault and 
Judith Taylor, Co-ordinators. 


STANDING COMMITTEE ON 
ADMINISTRATION OF JUSTICE =< 
Report of the Sub-committee on 
Committee Business dated 
Wednesday, 21 March 1990. 


PEOPLE UNITED OUT OF RESPECT FOR 
THE ENVIRONMENT - Submission from 
Richard Jackman. 


Tuesday, 27 March 1990 


EXHIBIT NO. 2/10/079 


EXHIBIT NO. 2/10/080 


EXHIBIT NO. 2/10/081 


EXHIBIT NO. 2/10/082 


Monday, April 2 1990 


EXHIBIT NO. 2/10/083 


EXHIBIT NO. 2/10/084 


EXHIBIT NO. 2/10/085 


EXHEBIT NO. 2710/7086 


MINISTRY OF THE ATTORNEY GENERAL 
- Information package dated 27 
March 1990 regarding Announcement 
of Fund for Dispute Resolution. 


ONTARIO NATIVE COUNCIL ON JUSTICE 
- Submission dated 27 March 1990. 


ONTARIO NATIVE COUNCIL ON JUSTICE 
- Fact sheet dated September 
LOSoe 


STANDING COMMITTEE ON 
ADMINISTRATION OF JUSTICE = 
Sample letter of Committee 


request for statement of policy 
on ADR, and attached responses 
from thes fol lowing Jurisdictions: 
Canada, Alberta, Britwsn 
Columbia, Manitoba, New 
Brunswick, Nova Scotia, Prince 
Edward Island and Saskatchewan. 


ONTARIO NATIVE COUNCIL ON JUSTICE 
—~ Letter dated March 30, 1990 
from Caro. Ve Montagnes, 
Executive Director, with attached 
Supplementary information. 


LEGISLATIVE RESEARCH SERVICE - 
Memorandum dated March 30, 1990 
from Susan Swit, Research 
Officer: Follow-up Summary of 
Recommendations Concerning ADR. 


ONTARIO ADVISORY COUNCIL ON 
WOMEN'S ISSUES - Letter dated 
March 30, 1990 from Sandra Kerr, 
President. 


LEGISLATIVE. RESEARCH “SERVICE - 
Memorandum dated April 2, 1990 
from Susan SWLEU, Research 
Officer: ADR-Type Provisions in 
Ontarvo Statutes. 


APPENDIX D 
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KEY TO SUBMISSIONS 


The following abbreviations identify the individuals or organizations whose 


recommendations from oral or written submissions to the Committee are recorded in 


Appendix E. 


AS 
Austin 


Blair 


Campbell 
CBAO-FL 


CDRC 


CI 


Cochrane 


COO 
Emond 


FLRC 


Henderson 


ICO 
Imai 
Irving 
Jaffe 


Jamieson 


ABBREVIATIONS 


Organization/Individual 


The Attorney General of Ontario 


Arbitrators’ Institute of Canada 
(Ontario) Inc. 


Advocates’ Society 
Dr. Gary Austin 
Robert A. Blair, Q.C. 
Martin Campbell 


Canadian Bar Association (Ontario) 
Family Law Section 


Canadian Dispute Resolution 
Corporation 


Community Justice Initiatives 

Michael Cochrane 

Chiefs of Ontario 

Prof. Paul Emond 

Family Law Reform Coalition 
Gordon Henderson, O.C., Q.C. 
Indian Commission of Ontario 
Shin Imai 

Dr. Howard Irving 

Dr. Peter Jaffe 


Roberta Jamieson 


Keene 
Kelly 
KIH 
Krasnick 
MCS 
Miller 
NOWDC 


OAC 


OAFM 


OAITH 


Ombudsman 
ONCJ 
Peachey 
PURE 


SCRO 


Shawn 
Stevenson 
Tannis 


Thompson 
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Judith Keene 

John Kelly 

Kingston Interval House 

Mark Krasnick 

Ministry of Correctional Services 
Jack R. Miller 


Northwestern Ontario Women’s 
Decade Council 


Ontario Advisory Council on Women’s 
Issues 


Ontario Association for Family 
Mediation 


Ontario Association of Interval and 
Transition Houses — 


Office of the Ombudsman 
Ontario Native Council on Justice 
Dean Peachey 


People United out of Respect for the 
Environment 


Society for Conflict Resolution in 
Ontario 


Joel Shawn 
Mark Stevenson 
Emest Tannis 


Bonita J. Thompson, Q.C. 


APPENDIX E 


Witness Recommendations with Topical Index 
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WITNESS RECOMMENDATIONS 


From the oral testimony and written submissions of the witnesses who appeared 
before the Committee, 220 recommendations were extracted. These appear here, 
grouped under the questions to which the Committee sought answers, and are 
followed by a topical index. Set out separately are recommendations to the 
Committee made by Ernest Tannis, and recommendations made to the CBA by its 
Task Force on ADR. 


1) 


2) 


3) 


4) 


5) 


GOVERNMENT’S ROLE 


Set example by using ADR broadly? 


As a way of implementing a pilot project approach to ADR the government 
itself should adopt ADR programs internally in interministerial disputes and in 
litigation cases the government may have with others. 


(CDRC) 


The government should take a leadership role not only in promoting ADR but 
in creating an ADR track record.. 


(Ombudsman) 


To help ADR catch on, the government should resolve, by ADR methods, ten 
important, difficult, contentious and otherwise very expensive cases. The AG 
should put people and structures in place and use them on a case-by-case basis 
to establish a body of resolved cases - perhaps environmental or native matters. 


(Emond) 


Government should, by example, and by positive and negative reinforcement, 
encourage the use of ADR instead of courts. The organizations offering ADR 
could be run by the private sector. 


(Thompson) 
Government should use ADR in its own commercial dealings and, where 
appropriate, in difficult and complex public sector problems; and it should 
compel municipal governments and other bodies receiving provincial funds to 
do the same. 


(Thompson, Ombudsman) 


6) 


7) 


8) 


9) 


10) 


11) 


12) 


13) 
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The Province could help by using ADR as its preferred method of dispute 
settlement; or by mandating it elsewhere, as is has with the Ontario Vegetable 
Grower Marketing-for-Processing Plan; or by proposing and encouraging it 
elsewhere, as with the Ontario Motor Vehicle Arbitration Plan. 


(AIC) 


Introduce techniques as part of school curricula to make society ADR-literate 
and ADR-disposed in long run? 


Encourage and fund pilot projects which focus on educating students in peer 
mediation and methods of resolving disputes. other than through adversarial 
means . 


(CJI) 
The school curriculum should include conflict resolution. 
(CJI) 


The Ministry of Education should become involved in increasing awareness 
about conflict resolution and should develop a core curriculum for the schools 
and should encourage alternative methods of conflict resolution. 


(Jaffe/Austin) 


Government policy on ADR should have public education as a high priority 
and it should include the appropriation of funds for education in the schools 
and right up to the law courts. 


(Miller) 
Education of the public, the bar, and the bench are necessary. 


(Thompson) 


Make policy statement? 


The government should take the first step of declaring that in principle ADR is 
a good thing and that it is worth pursuing. Second, it should do more research, 
acquire more practical experience in the application of difficult ADR methods 
on different types of disputes with a view to formulating an ADR policy. 


(CDRC) 


The government, through initiatives like the Ombudsman’s Office and the 
Indian Commission, have indicated an implied support for the concept of 
ADR. A clearer, more supportive statement regarding ADR from the 
government would be desirable. 


(Ombudsman) 


14) 


15) 


16) 
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The development and implementation of ADR to resolve native issues and 
claims requires the political will to respond to the needs that are confirmed by 
these processes. 


(ICO) 


Before developing ADR mechanisms to resolve the Native issues and claims 

with the Province there has to be a political statement and political discussions 
assuring that there will be good faith in the negotiations, a recognition that the 
Native people have a value within the Province and an acknowledgement that 
the Native peoples have their communities; and their lands and that these are 

not subject to the whims of anyone during the course of negotiations. 


(COO) 


The government should examine thoroughly those areas where a slight 


- modification of policies to promote the use of ADR would greatly enhance the 


17) 


18) 


19) 


20) 


21) 


administration of justice. 


(Peachey) 


Approval of ADR should be manifest in the systematic policy of the 
government. 


(Peachey) 
The legislature should give its seal of approval to ADR - perhaps in a preamble 
to the Arbitrations Act. 
(Blair) 


Set up ADR resources? Fund community groups setting up such resources? 


Government should provide stable funding to help foster community justice 
groups which are based on a restorative model of justice rather than our current 
retributive model. In this way groups will be in a position to develop and train 
volunteers, programs and develop better relationships with the police to 
encourage the referral of appropriate cases to the various community groups. 


(CJI) 


There is a need to fund services such as supervised access centres which are 
collateral to family mediation, arbitration and assessment services. 


(Jaffe/Austin) 


The public knows little about ADR and has to be encouraged. Government 
should provide the system, the funding, the ability; the sooner that is done the 
less expensive it will be. 


(Kelly) 


22) 


23) 


24) 


25) 


26) 


21) 


28) 


29) 


30) 
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Mediation centers serving municipalities should be set up. 
(Henderson) 


ADR will require ongoing financial support from government - even modest 
amounts would help. 


(Peachey) 


Legislation should let arbitration remain an essentially private sector function, 
supervised to some degree by government. 


(AIC) 


Extend legal aid or other benefits to parties to disputes handled in ADR forum? 


Accessibility to mediation services for people under the legal aid plan is 
diminished because of the vastly reduced rates which are authorized under the 
plan. The list of mediators prepared to provide services at these rates is 
diminishing in Toronto and is an even greater problem outside Toronto. The 
issue of funding is a serious problem which must be considered. 


(CBAO-FL) 
Government should fund ADR, for example by expanding the scope of the 
Intervenor Funding Project Act to pay the costs of the mediator and of the 
experts the parties have to hire. 
(Emond) 
Legal Aid should not be asked to support ADR. 


(Henderson) 


Focus expenditures on court-annexed programs and facilities? 
The government should make a very clear commitment to funding alternative 
dispute resolution services such as mediation, arbitration and assessments 
across the province to ensure that they are affordable and accessible to all 
families involved in separation and divorce legal proceedings. 

(Jaffe/Austin, OAFM) 


The government should consider the benefits of underwriting part of the costs 
of ADR. 


(Kelly) 


A big move to ADR will not occur without government assistance, without a 
legislative and judicial nudge. 


(Kelly) 


Legislative Research Service 
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¢ Do nothing? Reconsider after further study? 


31) ADR should be more widely introduced into the workings of Ontario society. 
The following steps are necessary to ensure its successful introduction: 


A thorough report be prepared on ADR to explore the possibilities, 
analyze the impact and illustrate successes and failures in current ADR 
applications in Ontario and elsewhere in North America. 


A neutral ADR commission be formed with the mandate to: 


a) promote and disseminate information on ADR within government 
and in the private sector; 


b) undertake or contract ADR system design work to create or refine 
ADR legislation and programs to Ministries of the Ontario 
Government; 


c) provide initial one or two year start up advice to new ADR 
programs; 


d) develop a pool of trained ADR professionals by fostering training 
and professional standard setting. The Commission should also 
have budgetary resources to hire skilled mediator trainers to provide 
a training service; 


e) encourage the development of ADR educational programs in 
functional areas in universities and community colleges. 


There should be a rigorous testing after 3 years of the Commission and 
widespread surveying of the participants. 


The ADR Commission should be partly funded through reallocations of 
intervenor funding, existing arbitration, adversarial or litigation-prone 
systems such as the Ontario Municipal Board and the Environmental 
Assessment Board. 


(SCRO) 


32) There should be an opportunity for public debate and dialogue on the Report 
and recommendations of this Committee. 


(SCRO) 


33) ADR should be encouraged and supported in the public interest. 


(Henderson) 


34) The government should study areas such as contract, environment, insurance, 
landlord and tenant, where it can facilitate ADR as it has already done in labour. 


(Henderson) 


35) 


37) 


38) 


39) 


40) 


41) 


42) 
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Government should undertake initiatives that attempt to resolve disputes 
through ADR methods rather than costly court proceedings. 


(MCS) 


Legislate a comprehensive ADR Code? Other legislation? 


Although there is a need for an ADR framework in the province it is not 
necessary that this take the form of dramatic or extensive legislative reform. 


(Ombudsman) 
The Arbitrations Act on the Rules of Civil Procedure could be amended to 
require parties who have chosen arbitration to stick with their choice and not 
switch to a court instead. 

(Henderson) 

The Courts of Justice Act could be amended to let arbitrators assist the court in 
questions of fact. In some jurisdictions access to court is conditional on 
parties’ agreement to accept arbitration on appropriate matters. 


(Henderson) 


Legislation must be made less inhospitable to ADR. Parties who wish to 
commit themselves to ADR in a particular dispute should not have to run the 


risk of bearing the additional cost of a court intervention at every stage. ADR 


is chosen in part to escape the costs of adversarial court litigation, not to risk 
taking on the costs of ADR and court. 


(Thompson) 


Establish means for interprovincial enforcement of arbitral awards. These do 
not exist, ironically, even though since 1986, the means of enforcement in 
Canada of a foreign arbitral award do. 


(Thompson) 


There should be easier enforcement of arbitral awards than there is now. It is 
still possible for the party which has been told by an arbitrator to make a 
payment (to the other party) to threaten to launch an appeal to the courts. 
Where the threatening party has a bigger bankroll, this can force the "winning" 
party to accept less than the arbitrated amount. This tactic is sometimes used 
by powerful - corporate and government - parties to arbitration. 


(AIC) 


If an arbitration center is set up, it should develop rules of procedure, which 
should be incorporated by reference in legislation which sets the centre up or 
which directs matters to arbitration. 


43) 


44) 


45) 


47) 


48) 


49) 


50) 
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(Thompson) 


For an arbitration center to get off the ground, legislation directing matters to 
arbitration, and/or government commitment to funding, are needed. 


(Thompson) 
If a broader legislative framework is contemplated for ADR, care should be 
taken not to deprive ADR of the advantages of flexibility (by encrusting it with 
too much procedure) and privacy. 

(Blair) 

We need a new Arbitrations Act, and one whose 90-day appeal procedure is not 
undermined, as it is now, by the Statutory Powers Procedure Act, which 
increases to a year the time available for preparing an appeal. 


(AIC) 


Promote arbitration center or other facility or program? 

Ontario should respond to the opportunity provided by the Free Trade 
Agreement and develop the expertise to become a major commercial 
arbitration center. 


(Kelly) 


The government should support the Ontario section of the Arbitrators’ Institute 
- perhaps with funding for facilities. 


(Henderson) 
A facility should be established where arbitrators can hold hearings. 
(Henderson) 


Government should spend money on programs that will funnel certain kinds of 
disputes to ADR. 


(Thompson) 


Ontario needs an arbitration center. Some of the funds needed to establish it 
would come from private sources. 


(AIC) 


51) 


52) 


53) 


54) 


55) 


56) 


57) 


58) 
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RELATIONSHIP BETWEEN JUSTICE SYSTEM AND ADR 
ADR replacement of, or adjunct to, justice system? 
The biggest policy question regarding ADR is whether it is going to be a 
system that has law-based criteria and which is supervised by a judicial system 
that, in effect, is going to set the rules as to how it will be done, by whom and 
how much it will cost, or will it be a system that will begin to regulate a field 


provide opportunities for people to do it outside the court system with the court 
system being the method of last resort. 


(Shawn) 


ADR should be seen as an adjunct to and not a replacement for the adversarial 
system. 


(Irving) 
Mediation should never replace the existing system because the safeguards that 
are built into the court system and the law are necessary. It should be viewed 
as only one tool in the process. 


(CBAO-FL) 


Society needs to be educated to thinking that the court is a measure of last 
resort, not of first resort and that there are other methods of resolving disputes. 


(Shawn) 
At present, ADR does not appear to reduce court congestion. 
(Imai) 


Movement on ADR should be simultaneous with court reform; it would be 
counterproductive to be discussing ADR after court reforms are implemented. 


(Kelly) 


Arbitration and its institutions should not be seen as competition for the courts, 
but as being in cooperation with the courts. 


(Henderson) 


Mediation centres should deal with smaller matters that burden courts 
unnecessarily - matters generally at a small claims court level. 


(Henderson) 


59) 


60) 


61) 


62) 


63) 


64) 
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ADR should not be restricted to matters considered too trivial for the courts. 
(Peachey) 

ADR is not and cannot be rationalized as a solution for the problems of the 
judicial system, it must be assessed on its own merits. If the justice system has 
problems they must be resolved without replacing the existing system with 
another. 

(AG) 
ADR is worth pursuing as an alternative to existing adjudicative methods and 
perhaps in those cases where adjudicative methods are not being used 
effectively or at all. 

(AG) 
ADR programs should not preclude access to the courts. 

(AG) 
ADR part of general attack on adversary system, or replacement/option for 
selected areas of dispute? 


Courts are inappropriate for the resolution of aboriginal issues and claims 
because: 


the system of justice did not evolve with aboriginal issues or 
perspectives in mind; 


the legal system is not equipped to resolve issues which are 
essentially political in nature; 


many precedents upon which judgements are based were set without 
aboriginal peoples being represented; 


the roots and evolution of Canada’s legal and social systems have 

advanced the rights for individuals vis-a-vis the state, but have not 

adequately dealt with the question of collective rights. 

(Jamieson) 

Mediation is an appropriate dispute resolution mechanism for select criminal 
offenses particularly for disputes in which the accused and complainant know 
one another, have interacted in the past or are likely to interact in the future. 
Suggested criteria for selecting appropriate cases could include: 

the charge must fall within one or more of the following categories: 

a) Assault 

b) Assault causing bodily harm 


c) Utter threats 


65) 


66) 


67) 
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d) Mischief/wilful damage 

e) Theft (over/under) 

f) Unlawfully in dwelling; 

all parties must voluntarily consent to mediation; - 


situations involving physical injury between persons who are 
cohabiting in a marital or common law relationship shall not be 
referred to mediation; 


cases should involve disputes in which the parties share a 
pre-existing or on-going relationship; 


all parties must be willing and able to meet within a reasonable time 
of their referral (usually within two weeks); 


all parties must be capable of representing their own interests. (This 
excludes minors and persons with mental or emotional handicaps.) 


cases should be excluded where the dispute stems from entrenched 
problems (e.g., alcoholism) that would require therapy or other 
social assistance to achieve resolution. 


(CJI) 


While there may be a whole host of subject areas that are suitable for ADR it 
would be inappropriate to develop a general ADR framework, principles or 
rules which would be applicable to each subject area. There is no central 
principle that can be applied in each ADR response. The dynamics of each 
subject matter will dictate the shape of its own system. 


(AG) 


Provide mandatory, or optional, altemative to justice system? 


Mediation must be entirely voluntary with no element of coercion whatsoever. 
There should be no requirement to attend an information session as a 
pre-condition to starting litigation. 


(CBAO-FL, FLRC) 


Court ordered or mandatory mediation should not be used as a forum to resolve 
family law disputes. Instead, improvements must be made to the judicial 
system to keep family law issues in the system to ensure that decisions are 
enforceable, precedents are set, full disclosure is made and children are 
protected. 


(NOWDC) 


68) 


69) 


70) 


09), 


72) 


73 


74) 


75) 


76) 


77) 
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Mediation should not be made mandatory. 
(Cochrane) 


ADR processes should be voluntary but available if the parties wish to make 
use of them. Where the ADR process is chosen parties should not be permitted 
to neutralize or sterilize the process. 


(ICO) 


Although ADR mechanisms should be voluntary they should be promoted. 
ADR programs should be phased in and accompanied by public education to 
effect an attitudinal change towards dispute resolution and the effectiveness of 
ADR. . 


(Ombudsman) 


Mediation should be voluntary. In order for mediation to work there must be 
cooperation and the parties must have the will to make it work. 


(CDRC) 


To be effective, mediation requires the full support and cooperation of the 
parties therefore it is best to leave it to the parties to decide at what point in the 
litigation they may wish to pursue mediation. 


(CDRC) 


Family mediation should be voluntary and judges should not be able to order it; 
however, there should be a mandatory introductory information session. 


(Irving) 


Public legal education sessions on family mediation should be made available 
at the commencement of proceedings. 


(OAFM) 


There should be some way of having separating people try mediation, 
off-the-record and then if it does not work, the parties could move on to the 
adversarial system. 


(Irving) 


Recourse to the courts should not be precluded in ADR; but it should not often 
be necessary. Perhaps where there is an appeal to the courts, the party to the 
original arbitration who sought it should have to bear the costs of the 
arbitration. 


(Henderson) 


The government has a regulatory role in the development of ADR services in 
the province but it should leave the actual delivery of the services to the private 


sector. 
(CDRC) 


78) 


79) 


80) 


81) 


82) 


83) 


84) 


Legislative Research Service 


i 


If option to be provided, should there be no pressure to choose ADR, or should 
there be positive and/or negative encouragements (from judiciary or in Rules of 
Practice) to choose ADR? 


Although entry into mediation should be voluntary a number of measures could 
be implemented to ensure the parties take advantage of the process without 
mandating its use. For example, a provision in the Rules of Practice could be 
added making mediation a prerequisite to obtaining a pre-trial conference date. 


(CDRC) 
The government should legislate so as to "nudge" more cases into mediation. 
(CDRC) 


It is inappropriate to allow a court to order parties to attend mediation as a 
means of sanctioning uncooperative parties in the litigation. 


(CBAO-FL) 
Anything that you can do to the court system to force settlements is good for it. 
(McMurtry) 


Encourage ADR in disputes headed for court by giving priority on trial lists to 
parties who actually attempted to settle. 


(Thompson) 


Is area of pre-trial procedure best location for encouraging settlements? Only 
location? 


There is more scope for advancing or improving dispute resolution inside the 
adversarial court system (e.g. at pre-trial stage, and so on) than outside the 
court system. 


(McMurtry) 


DANGERS OF INTRODUCTION OF ADR: 
WHAT ARE THEY? HOW ARE THEY BEST ALLEVIATED? 


In order to alleviate the possibility that by introducing ADR programs a 
parallel system with its own deficiencies and bureaucracy will be created two 
measures should be taken: 


public attitudes about resolving disputes should be changed through 
public education. The successes of resolving disputes in alternative ways 
have to be brought to the public; 


85) 


86) 


88) 


89) 
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any ADR service provided by any Ministry a portion of the fees should 
be paid by participants. At first the amount paid by participants should 
be small but after there is some success with the process the scale should 
be adjusted so that the full cost of the third party neutral is paid for by the 
participants. 


(SCRO) 


Loss of precedent where disputes moved from court of record: how serious a 
loss? How real a loss? Embody some form of ADR reporting requirements in 
legislation? 


One disadvantage of privatizing family law by removing it from the judicial 
system and putting it into mediation is that only through the judicial system or 
legislation are important precedents and rules established and women’s rights 
are created, developed, expanded or enforced. 


(NOWDC) 


Mediation does not facilitate the fair division of family assets or provision of 
support because only the courts can compel the parties to make full financial 
disclosure. 


(NOWDC) 


Special provisions for representing/protecting public interest where parties take 
dispute to ADR? 


Multi-party/multi-issue public disputes are suited to resolution by ADR and 
effort should be put into dealing with them in this way. 


(SCRO) 


Other types of public disputes which are suited to ADR are disputes over 
property rights, expropriations, race and ethnic relations, neighbourhood 


adjustments, the multitude of committee of adjustment cases, zoning disputes, 
property management disputes, tendering and contract disputes. 


(SCRO) 


When considering ADR, do not forget the important role of fault, liability and 
accountability in governing the behaviour of people and corporations. 


(McMurtry) 


90) 


91) 


92) 


94) 
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It may be necessary to litigate instead of using ADR where there are public 
policy issues, constitutional issues, or serious gaps in credibility. 


(Kelly) 


COSTS OF SYSTEM 


Should costs be bome by state? From savings from reduced court usage? 
From tax to be bome by litigation (extra filing fee on court-headed disputes; 
penalties for failure to settle or attempt settlement before trial)? From revenues 
unrelated to courts? From funds deliberately diverted from courts, to tighten 
court availability in civil disputes? 
There should be increased public funding of family mediation across the 
province so that it will become an option which is equally available to all 
members of the public. 

(CBAO-FL) 
The Committee might consider providing court-annexed mediation services or 
publicly funded mediation services which are available to separating spouses 
on an ability to pay basis. | 


(CBAO-FL) 


ADR WITHIN THE JUSTICE AND ADMINISTRATIVE SYSTEMS 


Should judges be encouraged/required to act as, or refer parties to, mediators? 
Introduce settlement weeks, early neutral fact-finding? Summary jury trials? 


One route to ADR is to encourage or require judges to send issues away for 
arbitration or mediation. 


(Kelly) 


Government should allow and encourage judges, crown attorneys and probation 
officers to make greater use of mediation. 


(Peachey) 


95) 


96) 


97) 


98) 


99) 


100) 


Legislative Research Service 


15 


Government should get domestic arbitration legislation in place and the 
Attorney General should ask judges to build ADR processes into court conduct. 


(Thompson) 


It might be helpful to amend the Courts of Justice Act and the Rules of Civil 
Procedure to empower judges to impose ADR on litigants; or to require 
litigants to find other ways outside the court of dealing with the dispute and 
then to report back - in a way analogous to the current practice with references 
to a Master of the Supreme Court. 





(Blair) 


ADR training for judges and lawyers? 


Lawyers must be educated to think of choosing ADR methods. Twenty major 
U.S. law firms now have departments dedicated to negotiation, arbitration and 
mediation services for their clients. 


(Kelly) 


Structure penalties for failure to attempt settlement, or to move to trial quickly, 
into pre-trial procedures, scheduling practices? 


Do something to discourage or prevent lawyers’ or courts’ ignoring of 
arbitration clauses in contracts. If there is such a clause, courts should decline 
jurisdiction even when the lawyers on both sides agree to ignore it and litigate 
in court. 


(Thompson) 
Should generic ADR regime be grafted onto all boards, agencies, 
commissions? Is this desirable? Possible? 


In terms of forming a policy for the province the Committee may wish to 
recommend that ADR be considered by all those bodies now charged with the 
responsibility of arbitrating or otherwise dealing with disputes and have them 
investigate what they could do to introduce ADR into their processes. There 
should be a central agency to oversee the implementation of this process 
throughout the province. 


(SCRO) 


There is great scope for ADR in the public realm - resource development, land 
use planning, facility siting, environmental issues - as an alternative not only to 
courts but to administrative tribunals and bodies. 


(Emond) 


101) 


102) 


103) 


104) 


106) 


107) 
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Amend legislation to encourage ADR in (for example) the Environmental 
Assessment Act, by giving status to negotiated agreements on environmental 
matters, such that the parties can avoid (as they cannot, at present) an 
Environmental Assessment Board hearing. 


(Emond) 


There is not a single type of ADR that can be used in conjunction with all 
agencies, boards and commissions. 


(Campbell) 
Boards with regulatory or legislative functions (such as the Ontario Energy 
Board) cannot have their right to a final say ousted in favour of a mediated 
settlement. This is not as much of a concern in the case of bodies with an 
administrative or executive function (such as the Ontario Human Rights 
Commission). 

(Campbell) 

EVALUATION OF ADR - WHAT TO LOOK FOR: 

Objective faimess of result? 


The measure of mediated agreement should be the fairness of the agreement 
rather than the fact that an agreement was reached. 


(CBAO-FL) 
Net increase or decrease in costs? 


It cannot be assumed that mediation will always be faster or cheaper than court 
litigation. 


(Cochrane) 
There should be a heavy onus on lawyers to encourage clients to settle where 
the lawyers know that pursuit of the matter in court will consume the value of 
the matter under dispute. 

(McMurtry) 
It would be a good idea for the provincial auditor to examine the Attorney 
General and other departments to discover the comparative value of dollars 


used in court versus dollars spent on ADR methods. 


(Thompson) 


108) 


110) 


i12) 


£13) 


114) 
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Let market’s determination of "success" suffice? 

The American Arbitration Association resolves huge commercial disputes. 
Advantage should be taken of the fact that large corporations are especially 
interested in avoiding traditional methods of dispute resolution if something 
more cost efficient is available. 


(Kelly) 


Speedier resolution? 


Where a typical wrongful dismissal suit takes 3 to 5 years, an arbitration on the 
same matter under the Canada Labour Code rarely takes more than 8 months. 


(Kelly) 
The largest users of court docket time are disputes a) concerning personal 
injury; b) involving the crown; or c) between large corporations. Ontario and 
B.C. (crowded court calendars are not a problem in other provinces) would, it 
follows, benefit from anything that attracted or drove these three kinds of 
disputes from the courts into the arms of ADR. 


(Thompson) 


TRAINING, QUALIFICATIONS, STANDARDS 
Let market choose the actors? 


Set minimum standards for arbitration and mediation, but don’t make them the 
exclusive domain of ADR professionals. 


(Kelly) 


Mediators could include dedicated lay personnel - public-spirited citizens 
willing to be part of an ADR organization. 


(Henderson) 


Devise training? 


More time, effort and resources need to be spent on the training of people in the 
ADR field. 


(Ombudsman, Shawn) 


Issues of professional qualifications and regulation of the ADR profession need 
to be addressed. 


(Ombudsman) 


HD) 


116) 


117) 


118) 


1) 


120) 


E215) 


122) 
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Training of mediators should involve recognizing the kinds of issues that come 
up for people in conflict both on a psychological level as well as on a practical 
level, having a sense of how to time a mediation; how to be less directive, how 
to segment a case in such a way that there is a progression towards resolution 
in terms of dealing will less "hot" issues early on, to begin to assess power 
imbalances and how to deal with this. . 


(Shawn) 


There is a need for ongoing training of ADR professionals, particularly in the 
area of standards of practice. 


(Jaffe/Austin) 


Uniformity in mediator training programs should be developed to ensure 
standards of quality in the profession. 


(OAFM) 
The government should provide funding through an organization like the 
Ontario Association of Family Mediators to support mediation training 
programs and to establish demonstration projects in a few centres across 
Ontario where the mediators could actually practice their skills. 

(Irving) 


There should be compulsory ADR training in law schools, but lawyers 
Shouldn’t by any means be the only ADR practitioners. 


(Kelly) 


There must be a large enough body of trained arbitrators in place to make 
lawyers and people in business confident in ADR. 


(Henderson) 


The government should fund the training of arbitrators as part of the cost of the 
administration of justice. 


(Henderson) 


Identify characteristics of those disputes which must be handled by ADR 
professionals? Disputes that must be handled by lawyers? 


Mental health professionals are suited to mediating child custody and access 
but they ought not to be mediating disputes involving division of property and 
child or spousal support. 


(CBAO-FL, Irving) 


123) 


124) 


127) 


128) 


129) 


130) 
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It is preferable to have mediators who practice and have a background in a 
particular substantive area. 


(SCRO) 


Role of existing professions - judiciary, retired judiciary, lawyers, arbitrators. 
The training of arbitrators should extend beyond the legal profession. 


(Henderson) 


Disciplinary or supervisory body? 
An ethical code governing mediation should be developed. 
(CJI) 


The suggestion that there should be an ADR self-governing body with the 
power to set standards, ethics and have some influence on education is a 
dangerous one. ADR should develop as an integral part of the administration 
of justice. Therefore the policy should be to work with the existing system to 
make it better and to educate people as to the various options. 


(Miller) 


The Canadian Bar Association has no position on whether mediators should 
have a self-governing body. However, standards should be set and some kind 
of certification process should be established for mediators. 


(CBAO-FL) 


The government should enact legislation setting minimum standards for ADR 
professionals while the self-governing body referred to in the Henderson 
recommendation should be left to determine the more specific operating 
standards for the profession. : 


(SCRO) 


At some point - perhaps not yet - there should be a legislative framework for 
ADR - perhaps a self-governing professional college or society. 


(Henderson, Irving, SCRO, Shawn) 
RESEARCH 


Is it necessary, or would it be best to jump in with both feet and then examine 
the results? 


More research and experimentation of ADR methods is needed in the area of 
Native Issues before a comprehensive ADR framework can be recommended. 


(Krasnick) 


131) 


132) 


133) 


134) 


135) 


136) 


137) 


138) 


139) 
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ADR programs should be introduced in the province first by taking a pilot 
project approach, similar to that undertaken by the major insurance companies. 
This could be accomplished by selecting 50, 100 or 200 cases that are presently 
on the pre-trial list and diverting them on a voluntary basis into mediation. The 
Ministry of the Attorney General or other ministries could be responsible for 
overseeing the project. This type of pilot project would be appropriate for civil 
and family law disputes. 


(CDRC) 


Government should support research in the area of ADR including looking at 
having the law and psychology interacting on a more pragmatic level in the 
resolution of disputes. 


(Miller) 


The research that is available on family mediation is inadequate. More and 
better research on the emotional and economic impact of mediation on 
divorcing families is needed together with better methods of evaluating the 
research before moving ahead with the mediation as a new reform measure. 


(FLRC) 


Additional ADR pilot projects are unnecessary in the area of family disputes, 
rather public funding should be provided on a province wide basis immediately. 


(Jaffe/Austin) 


The government should go beyond demonstration or pilot projects for family 
mediation and should formulate a funding policy that will institutionalize 
mediation. 


(Irving) 


It is necessary to explore why mediation bias exists and how it is played out in 
the mediation. 


(FLRC) 
It would be important to include evaluative components in any ADR service. 
In particular, evaluative research would assist in making government services 
most cost-effective. 


(Jaffe/Austin) 


Only experience with ADR in different areas will show which ADR should be 
provided by government, and which by the private sector. 


(Imai) 
There is insufficient concrete experience upon which generalizations or 
judgements can be made about ADR. It is necessary to conduct, monitor and 


assess further research in the area. 


(AG) 


140) 


142) 


143) 


144) 


145) 
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Cost/benefit analyses: are they possible? A necessary preliminary step? 
Irrelevant? Irrelevant only if parties are to bear all costs of ADR? 
What government must determine is whether or not it would be cost effective 
to provide a location, staff, and library for a dispute resolution center in the 


community. 


(Kelly) 


Others 


First identify the sacrifices that may be entailed in moving to ADR, and weigh 
them against the gains expected. 


(Imai) 


It is important to identify the types of parties to disputes who are suitable for 
mediation. 


(Cochrane) 


Government should seek input about possible ADR policy from all sectors in 
society and in the ADR community (including neighbourhood groups). 


(Kelly) 
A survey of mediation services should be conducted. 
(Henderson) 
American experience with ADR in administrative settings is much more 
extensive than Canada’s, but its lessons for Canada must be taken cautiously 


because of the very different constitutional settings in the two countries. 


(Campbell) 
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SHOULD RECOMMENDATIONS BE FOCUSSED 
ON CERTAIN TYPES OF DISPUTES? 
° Family matters 


Domestic Violence 


146) Before consideration is given to the enactment of any form of alternate dispute 
resolution the needs and the safety of battered woman must be examined more 
seriously, and the following questions must be answered to the satisfaction of 
the victim herself and her children: 

1. Does it provide protection for the victim? 

2. Is it effective in stopping further violence? 
Is there a balance in bargaining power? 
Does it act as a punishment or deterrent? 


Does it interfere with the criminal justice process? 


Does it interfere with the victim’s rights? 


eo ee 


Are all services adequately in place, such as supervised access, to 
ensure the safety of the woman and her children? 


8. Is enforcement of agreements available? 


9. Are all those involved in an alternate system aware of the issue of 
wife assault? 


10. Is the alternative merely a cheaper solution to the complex problems 
of our Court systems? 


i Who really benefits from this alternative? 
(OAITH, KIH, OAC) 


147) Cases involving domestic violence should not be mediated whether in family 
court or in criminal court. 


(OAITH, Irving, KIH, OAC) 


148) 


149) 


150) 


151) 


152) 


153) 


154) 


155) 
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Mediation should not be legislatively mandated or encouraged in any way 
whatsoever that would interfere with the direct due process of law for assaulted 
women. 


(OAITH, KIH, OAC) 


Family cases involving parties with unequal bargaining power, including cases 
involving wife assault are unsuitable for mediation. 


(CBAO-FL, FLRC) 


The focus of inquiry into whether or not mediation is appropriate in spousal 
assault should be whether or not a batterer is an appropriate candidate for 
mediation. 


(FLRC) 


Mediation is dangerous to battered women because studies show that in cases 
of domestic violence, those women whose lawyers adopt an adverserial 
approach are less likely to be beaten again as compared to those women whose 
lawyers are conciliatory. 


(NOWDC) 


There are different mediation models which are suitable to mediating cases in 
which there has been domestic violence such as not having the parties meet 
face to face or having them meet the mediator at different time or in different 
rooms in a type of shuttle mediation. 


(Shawn, Jaffe/Austin) 


An increasing awareness about the violence against women and children has 
led to significant changes in government policies and practices (e.g. wife 
assault is a crime that leads to charges being laid where there are reasonable 
and probable grounds that an assault took place). This awareness needs to be 
included in the development of ADR services. For example, concern has been 
expressed for battered women who enter mediation with a decided power 
imbalance as well as a risk for personal safety. Safeguards need to be ensured 
in such cases. 


(Jaffe/Austin) 


The approach recommended by the Report of the Attorney General’s Advisory 
Committee on Family Mediation to the screening out of non-mediatable cases 
is totally inappropriate to cases of wife assault. 


(FLRC) 


Whatever ADR services are implemented they must be integrated into a caring 
community where the police force is doing its job and laying assault charges, 
where there is protection and shelter for battered women and children. 


(Jaffe/Austin) 
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Report of the Attorney General’s Advisory Council on Family Mediation 


156) 


157) 


158) 


159) 


160) 


The findings and recommendations of the Attorney General’s Advisory 
Committee on Family Mediation should be adopted. 


(Irving, OAFM) 


The Committee should reject the recommendations of the Attorney General’s 
Advisory Committee on Family Mediation because the Report demonstrates an 
incredible misunderstanding of the problems that women face in relationships 
with their husbands and in post-separation agreements, whether in mediation or 
litigation; the Report oversimplifies the problems and the process of mediation 
and trivializes the issue of wife assault. 


(FLRC) 


There should be a process of public consultation and debate on the issues of 
ADR in the family law area and in particular the findings and 
recommendations of the Attorney General’s Advisory Committee on Family 
Mediation. 


(FLRC) 


The pilot project as outlined in the Attorney General’s Advisory Committee on 
Family Mediation should be implemented so as to allow for the development of 
family mediation services in an orderly fashion and the setting of minimum 
standards of mediation practice. The pilot project would also permit the 
establishment of safeguards for example, the screening of situations in which 
there might be domestic violence. 


(OAFM) 


Since the government has established the Ontario Women’s Directorate to 
provide policy advice within government programs, their concerns about 
mediation in family law, as expressed in the Attommey General’s Advisory 
Council Report should be seriously considered before any action is taken. 


(OAC) 


Funding 


161) 


162) 


The government might consider the feasibility of funding mediation services 
by charging an additional fee, collected as a filing fee, for all divorce petitions 
or post litigation matters, as is presently done in California. 


(Irving) 
The funding of family mediation services should be within the realm of the 
Ministry of the Attorney General rather than the Ministry of Community and 
Social Services because these are cases which are already scheduled for 
possible litigation. 


(Irving) 


164) 


165) 


166) 


167) 


168) 


169) 


170) 


171) 
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The government should enact legislation requiring that each party have 
independent legal advice before family mediation begins and throughout the 
process. 


(FLRC) 


The government should take measures to reduce the waiting time for pre-trial 
dates including appointing more properly trained and committed family law 
commissioners. The pre-trial process should be developed and made more 

meaningful in jurisdictions outside Toronto. 


(CBAO-FL) 
Mediation is not appropriate for all family cases and issues. 
(CBAO-EL, Irving, FLRC) 
Mediation fails to recognize the unequal bargaining power of all women. 
(NOWDC) 


Family mediation should not terminate on the signing of the agreement but 
should continue through the implementation of the terms of the agreement. 


(Irving) 
Family mediation should be confidential (i.e. closed). 


(Shawn) 


Supervised access centres should form part of an interministerial approach to 
family disputes. 


(Jaffe/Austin) 


Some of the ADR innovations in labour relations such as sensitivity to and 
concern with time limitations should be imported into the area of family 
disputes to ensure a finality to these disputes and to make the process more 
humane and better defined. 


(Jaffe/Austin) 


It would be wrong to allow for a mediation in a family law matter which didn’t 
make the parties’ freedom to settle subject to the best interests of the child. 
Either the mediator in that case should have to follow the relevant 
jurisprudence, or the child would have to be represented in some compelling 
way. 


(Kelly) 


172) 


173) 


174) 
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Alternative methods of resolving family disputes should be a priority in any 
ADR policy and should be supported by public funding. 
(Jaffe/Austin) 


Family law is the most significant public policy area of law and it should not 
be used as a guinea pig for experimentation in dispute resolution. 


(FLRC) 


The provincial cabinet should direct one ministry to be responsible for the 
funding and co-ordination of family law ADR services for the whole province. 


(Jaffe/Austin) 


First Nation issues 


Pre-Conditions to Employing ADR in the Resolution of Native Issues 


175) 


176) 


17. 


There must be recognition and acceptance of the First Nation’s customary and 
traditional law in the formulation of any ADR policy and in the existing 
judicial system. 


(COO) 


Before ADR procedures would be acceptable to the native peoples there would 
have to be assurances that these new mechanisms would not reflect the existing 
thinking and approaches to native issues and claims. ADR programs would not 
be acceptable if they were merely a different but parallel means of 
implementing the existing standards of justice and approaches to native claims. 


(COO) 


The following are essential components of any ADR mechanisms which might 
be applicable to native people: 


i) | procedures must be less formalized and less structured than 
presently exist with the Commission; 


ii) the process must be and give the appearance of being independent; 


iii) | ADR programs must be approached in a new way by ignoring 
budget constraints initially and then once the program is re-designed 
factor in budget considerations; 


iv) the program must be designed free of concerns about or restrictions 


based on the possible precedent which establishment of the program 
may have; 


v) ADR programs must be forwarded on a new attitude toward the 
Indian people and this claims. It must be recognized that 
aboriginals people should be treated differently and for good, valid 
reasons. 
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vi) | programs must be cost efficient and accessible on a financial basis 
to the Indian people and the bands. 


(ICO) 


First Nations and Federal/Provincial Issue 


178) 


179) 


180) 


181) 


182) 


A greater need exists for the resolution of disputes between native peoples and 
the federal and provincial governments than for the implementation of ADR 
mechanisms within the native communities. 


(COO) 


It may be appropriate to implement framework mediation/negotiation 
legislation federally and provincially for Native Claims. In this way 
negotiators can be given the necessary mandate and mediators can be given the 
appropriate degree of authority. The purpose would be to reduce the number of 
issues that negotiators have to address in each case and to provide a framework 
for negotiations. 


(Krasnick) 
It may be appropriate to establish an intermediate tribunal or a claims 
commission particularly for specific (as opposed to comprehensive) claims. 
Even if this intermediate tribunal was non-binding it would assist in speeding 
up the process and clearly focus the issues for discussion makers. 
(Krasnick) 
The issue of jurisdictional responsibility as between the federal and provincial 


government should not be permitted to stall or thwart the implementation of a 
solution to which all the parties otherwise agree. 


(ICO) 


Mediators are a useful part of the negotiation process between the government 
and the First Nations. 


(Krasnick) 


Types of Disputes Suitable for ADR 


183) 


184) 


ADR may not be appropriate for the resolution of land claims because these 
claims focus on the issues of ownership and occupancy of land which are legal 
issues. 


(COO) 


ADR is applicable to the internal disputes arising within a particular native 
community. 


(COO) - 


185) 


186) 


187) 
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Although litigation can determine whether a claim is valid, the quantum of 
compensation, enforce payment and rule that various laws do not apply to 
claimants it may not be able to determine all that a claimant wants. 


(Krasnick) 


Mediation has a role to play in the area of resource development agreements; 
for example, in situations where a mining company negotiates an agreement 
with the government and First Nations, to spell out the environmental rules and 
the social and economic benefits that can accrue to aboriginal communities if a 
mine is developed. 


(Krasnick) 


The role of the judiciary in the ADR process could be that recommended by the 
Canadian Bar Association: "Serious study be given to making judicial 
remedies more effective in ensuring that both government policies and judicial 
remedies are fully umplemented in relation to aboriginal rights or claims. This 
would require making injunctive relief available against the crown, enabling 
remedies to be given against the crown, empowering the courts to require that 
government enter into good faith negotiations and employing positive 
injunctive relief, the so-called structural injunction, in appropriate cases." 


In this way the courts would have the role of determining whether an 
aboriginal right exists and then leaving to mediation the determination of 
the extent of that right. If parties are unable to agree courts could be 
called upon to impose a settlement. 


(Krasnick) 


The Indian Commission of Ontario 


188) 


189) 


The Indian Commission should be given the authority to determine by means 
of an internal process questions and issues that arise during the course of an 
ADR process. For example, the Commission should be empowered to decide 
issues such as whether it is appropriate for one party to discount the 
compensation for a land claim by a certain percentage, compelling production 
of reports, or funding issues. 


(ICO) 
Although ADR processes should be voluntary, where any 2 of the 3 parties 
represented in the tripartite process of the Indian Commission of Ontario, 


choose ADR the third party should be compelled to undertake the process. 
(ICO) 
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190) Negotiation is the preferred method of dealing with almost any kind of dispute 
but it is particularly appropriate for the social and economic issues that are 
dealt with by the Indian Commission of Ontario. 


General 


(ICO) 


191) Until such time as a separate justice system is established there are 
mechanisms within the existing legal framework to modify current procedure 
to ensure greater responsiveness to Native concems: 


1) 


il) 


iil) 


iv) 


have the elders involved with the presiding judge in sentencing; 


establish an elders court, similar to the youth courts referred to 
in the Young Offenders Act; 


the staying of proceedings under informal arrangements 
between the Crown, the judges, the accused and the 
community. Upon agreement of all parties, charges could be 
stayed and the community would be allowed to deal with the 
matter according to either its customary laws or to new rules 
established, in close connection with the crown. This type of 
arrangement should be attempted only on a trial basis. 


As an alternative to the imposition of fines for alcohol-related 
offences, particularly where the offender is incarcerated 
because of inability to pay the fine, it may be appropriate to 
have a council of elders from the community advise on 
sentencing. The focus of such sentencing would be on 
rehabilitation and community work; and 


Alternative measures such as those set out in the Young 
Offenders Act which result in a dismissal of criminal charges if 
the alternative measures are complied with may be appropriate 
in aboriginal communities for the entire community not just 
young offenders. A council of elders could be used to 
recommend the alternative measures and/or function as a youth 
court. The mechanism would be based on the consent of all 
parties. This mechanism would likely require federal 
legislation. 


(Stevenson) 


192) There should be a comprehensive ministerial approach to the resolution of 
Native issues with all relevant ministries participating in the negotiations. 


(ICO) 


193) 


194) 


195) 


196) 


197) 


198) 


199) 


200) 


201) 
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A separate ministry responsible for Native Affairs should be established. 
(ICO) 


Funding and additional resources are needed to permit the active and 
meaningful participation of the First Nations in the process. In particular, 
adequate funding is required for the retention of experts by the aboriginal 
people to study and advise on issues. 


(ICO) 


Part of the funding problem may be ameliorated if all three parties could be 
required to agree on one set of experts to study and report on an issue between 
them rather than have each party hiring its own experts. If the parties failed to 
agree there could be some mechanism for a third party to appoint experts 
similar to the appointment of an arbitrator in private arbitrations. 


(ICO) 
It is preferable to negotiate Indian land claims than to litigate them. 
(Krasnick) 


Negotiated solutions to First Nation issues and claims is far superior to court 
imposed solutions. 


(Jamieson) 


Change to the existing justice system is needed because it has proved 
inadequate in dealing with the special and unique circumstances of aboriginal 
peoples. 


(Stevenson) 


The methods of dispute resolution that traditionally have been relied upon in 
determining aboriginal claims (e.g. consultation, federal claims-resolution 
process and the courts) are ineffective ways of resolving issues which are 
usually profound and involve entrenched and intricate positions. 


(Jamieson) 
There is an inherent conflict in the Attorney General being the cabinet 


spokesperson for native persons while at the same being the Minister 
responsible for enforcing the law in Ontario. | 


(COO) 
There is a concern expressed by some poor disadvantaged people in the United 
States that the quality of justice that results from ADR as it has developed in 


the U.S. is second class justice. This same concern is felt by Natives because 
they too are poor, economically deprived and lacking in benefits. 


(COO) 


202) 


203) 


204) 


205) 


206) 


207) 


208) 


209) 
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New and creative institutions and methods of issue resolution must be devised 
if the settlement of outstanding issues and the accommodation of aboriginal 
people into their special place in Canada is ever to be accomplished. 


(Jamieson) 


ADR has the effect of putting the process in the hands of the parties affected by 
the dispute. This is consistent with the desire of the first nations to control 
their own justice systems. 


(Imai) 


The government must take the lead in changing attitudes about Native peoples 
and their legitimate and unique place in our society. 


(ICO) 


Undertake a comprehensive review of the feasiblilty of establishing a separate 
justice system for Native people in the province. Ideally this review should be 
a combined federal/provincial project; however, in the event the federal 
government is reluctant or unwilling to participate, the province should proceed 
with the review on its own. 


(ONCJ) 


In the event that such a comprehensive review is not possible then funding 
should be provided to conduct a study of the "customary" ways in which 
disputes are resolved within Indian communities. Field research is a necessary 
part of this study. 


(ONCJ) 


Environmental 


The process under the Environmental Assessment Act could be made less 
adversarial if both it and the Intervenor Funding Project Act were amended to 
include an option within the process for the parties to resolve the dispute by 
voluntarily using ADR. 


(SCRO) 


ADR could be built into the Ontario Municipal Board and the Planning Act 
systems at the point in the process where the Minister has to decide whether to 
send a matter on to a hearing. The process could be changed so as to provide a 
voluntary ADR process. Alternatively, the Minister could be authorized to 
schedule a hearing but still refer the parties to an ADR process so that if the 
ADR fails the matter could already have a scheduled hearing date. 


(SCRO) 


The Ministry of the Environment should design a program to actually promote 
cooperative problem solving by providing for an. adequately funded, neutral 
group of experienced advisors and trained facilitators designed to foster 
communication between groups involved in environmental assessments. 


(SCRO) 


210) 


211) 


212) 


Z13) 


214) 


215) 


217) 
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Consideration should also be given to providing adequate training for in-house 
Ministry staff assigned to the program and an evaluation be undertaken to 
assess whether or not public participation professionals ought to be retained as 
supplements or in some cases as alternatives to in-house staff. 


(SCRO) 
Once a formal submission under the Environmental Assessment Act has been 


made the Minister should employ a greater range of methods to foster 
negotiation, mediation, conciliation, independent reviews, compensation 
Strategies and non-binding arbitration. Participation in any of these programs 
should be voluntary only although much could be done to provide incentives to 
participate. 


(SCRO) 


Adopt an ADR program as an independent program in the Ministry of the 
Environment. 


(SCRO) 


ADR methods should not be employed on an ad hoc basis, rather a program 
ought to be adopted to provide a third party neutral service with independence 
which is a separately mandated and funded unit. Funding should be provided 
by reallocating ultimately 50% of funds earmarked for intervenor funding. 


(SCRO) 


The use of ADR for the resolutuion of environmental disputes should be 
promoted through legislation. 


(PURE) 


The government should provide leadership in promoting ADR for the 
resolution of environmental disputes by creating an ADR mechanism which is 
more than merely voluntary. 


(PURE) 


Criminal 


Victim-offender reconciliation programs should operate on the basis that the 
bringing together of the victim and the offender is at the request of the victims 
themselves. 


(CJI) 


In order to promote the restoration paradigm of justice consideration should be 
given to giving police more discretion to refer cases to the community justice 
groups; to having the crown present the community justice services as an 
alternative resolution in appropriate cases and in having a greater input at the 
post-conviction and pre-sentence level. 


(CJD) 
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Others 
The Municipal Boundaries Negotiations Act should be reviewed for the 


purpose of cutting down on the procedural requirements. This Act as it 
presently stands illustrates a common design flaw of ADR systems--that is, of 
being procedurally complex and burdensome. 


(SCRO) 


As an alternative to imprisoning individuals who default on the payment of 
fines consideration should be given to a mediated resolution such as 
community service. 


(CJT) 


Rather than support ADR across the board, identify specific areas where it 1s 
appropriate, and identify the particular mode appropriate to the area. 


(Imai) 
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Recommendations presented to 
the Committee by Emest Tannis of 
the Canadian Institute for Conflict Resolution 


A Canadian Federal-Provincial Royal Commission on ADR with Private 
Sector Support including a study on the impact of ADR on our 
social-economic fabric and in international affairs. 


An Ontario Government Task Force and Permanent Committee on ADR. 


Dispute Resolution Systems Analysis of all Government of Ontario Ministries 
and Departments with recommendations for each segment at all levels of the 
bureaucracy and throughout our communities especially with our 
multicultural environment. 


Review of legal cases presently mvolving the Government within context of 
ADR analysis with expansion of services of Justice lawyers in this area 


including preventative law measures. 





MPP Constituency Research and Analysis with a view to appropriate support 
of community-based activities and projects especially with our youth in 
schools (e.g. peer mediation and conflict resolution curriculums) and local 
dispute resolution centre services. 


Management and front-line conflict resolution training of public servants 
dealing with general public and private sector. 





Intergovernment, intra-institutional and other relevant issues to be identified 
by public servants and politicians as useful areas of ADR inquiry and 
application. 


Employee information (on interpersonal community and everyday life 
attitudes, skills, processes and options) and training in the workplace (e.g. 


conflict resolution and management) to reduce stress, increase productivity 
and improve climate of working environment, and make employees aware of 
community-based possibilities. 





Public Education (through existing public institutions, e.g. courts, 
Government information departments, public television, schools) and 
encourage conflict resolution as part of interdisciplinary professional 
education and useful career criteria. 


Amass compendium and conduct ADR review of historical usage, studies and 
analysis already completed by Ontario Government departments, institutions, 
agencies, etc., to co-ordinate present and past activities, avoid "reinventing the 
wheel" and to make best use of "in-house" existing data, drawing upon views 
and experience of Ontario Government personnel. 








Develop model for Ontario Government involvement, e.g. programme officer 
to oversee and implement strategic policy and funding sources in conjunction 
with universities and private sector for the integration of ADR technologies; 
appoint ADR co-ordinator in each department. 
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Public policy consultation, facilitation, consensu ildi ADR roach 
and training. 

Evaluate traditional methods of public participation and legislative and 
regulatory enactments and consider: other alternatives, e.g. 


negotiation-regulation. 


Appropriate sessions, seminars and training for politicians to be selected from 


a wide ranging menu from the field. 


Pursue court-annexed or court-sponsored programme judicial initiative 
(e.g. "Report of the Ontario Courts Inquiry," The Honourable T.G. Zuber, 
1987; "Report of the Attorney General’s Advisory Committee on Mediation 
in Family Law," February 1989; Corporate and Consumer Affairs studies; 
Unified Family Court initiatives, etc.). 


Amending Legal Aid Act to allow for certificates to issue in certain cases for 
arbitration and mediation. 


Explore expansion of training and services for thir neutral intervention 


by existing government agencies, e.g. Consumer and Corporate Affairs, 


Ombudsman, special sections within departments or supporting an external, 
objective body or other groups in this regard. 


Review status, effectiveness, promise and deficiencies of legislative and 
judicial adoption of ADR mechanisms in Ontario, with comparisons to other 


Provincial and Federal experiments and experiences. 






t 
commercial dispute alternatives (e.g. uniform Provincial arbitration statutes, 
an international arbitration centre) and relevance of same to international and 
interprovincial business investment in Ontario. 


Do cost benefit analysis (and include non-monetary benefits) of a 
Provincially-supported approach to ADR integration in our society, from an 


individual and institutional perspective and embracing the economic benefits 
that may be derived when applied to certain industries (e.g. tourism, 
automobile, insurance, environment). 


Review of complaint systems by consumers to professional, public and 
private bodies, and explore the adoption of new methods and processes which 
are more cost-conscious, more effective with consequential benefits, e.g. 
better goodwill and increasing compliance. 





Embark on pilot project(s) in relation to any of the above-noted points or any 
other innovative and useful programme that may come to the attention of the 
legislators or senior public servants from any source. 
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CBA Task Force on ADR 
Recommendations 


That curriculum and course materials in ADR be developed for use within 
Canadian public schools and that Ministers of Education and Justice in 
Canadian jurisdictions be urged to support their development and 
implementation. 


That curriculum and course materials in ADR with a strong interdisciplinary 
focus be developed for law students and that Canadian law schools be urged 
to support their effective implementation. 


That curriculum and course materials in ADR be developed for continuing 
legal education and bar admission programs and that the organizations 
responsible for such programs be urged to Support their effective 
implementation. 


That the Canadian Judicial Centre be urged to provide suitable training in 
ADR techniques and skills to both experienced and newly appointed judges. 


That community and ADR organizations, with the Support of the Canadian 
Bar Association, be urged to present public education programs on the use of 
ADR processes. 


That the Canadian Bar Association establish a Special Standing Committee on 
ADR to coordinate the implementation of the recommendations of the Task 
Force and any subsequent initiatives adopted by the CBA. 


That the Canadian Bar Association propose a Liaison Committee between the 
Special Standing Committee in ADR of the Canadian Bar Association and the 
Standing Committee on ADR of the American Bar Association for the 
purpose of sharing information on ADR developments and to encourage the 
use of ADR in resolving business disputes between nationals of the two 
countries. 


That the Canadian Bar Association establish a national directory of ADR 
services, education programs, legislation, organizations, training bodies, 
professional associations available or offering their services in Canada, that 
each provincial Branch be encouraged to keep a similar local director and that 
the directory be published and made available on a data base in CBANET. 


That the Canadian Bar Association encourage the establishment of provincial 
interdisciplinary advisory councils on dispute resolution to investigate and 
fecommend cooperative actions to be taken in Canada to promote the orderly 
development, provision and utilization of dispute resolution processes 
specifically suited to Canadian society. 


That the Canadian Bar Association propose a Special Judiciary-Bar 
Committee to study, evaluate and recommend ADR techniques specifically 
Suited to cases in litigation and to recommend methods for uniform 
implementation of these techniques in the Canadian judicial system. 


IR 


12: 


13% 


14. 


15. 


16. 


Wee 


18. 


19: 


20. 


Zie 


ie) 
—~ 


That the Canadian Bar Association adopt, as a principal theme for its 1990 
Law Day Program, the subject of ADR. 


That the Canadian Bar Association prepare and disseminate to members of the 
public information about the effective use of ADR. 


That the Canadian Bar Association establish and advertise a Speaker’s List in 
each Canadian jurisdiction with lawyers willing to speak on the subject of 
ADR. 


That the Canadian Bar Association recognize credible and responsible ADR 
organizations and programs as a valuable aspect of the Canadian justice 
system and that appropriate institutions be urged to give the necessary 
support, on a long term basis, to enable these organizations and programs to 
develop, improve and maintain quality ADR services. 


That the Canadian Bar Association urge further research and study into 
suitable and effective ADR processes for Canadian society and that 
appropriate institutions be urged to give the necessary support to ensure 
quality research and study. 


That the Canadian Bar Association encourage and support associations of 
ADR professionals to enable them to develop proper training programs and 
continuing education programs to ensure a sufficient number of skilled and 
experienced individuals to act as neutrals in ADR processes in Canada. 


That the Canadian Bar Association urge further research and study on the 
issue of accreditation of neutrals for ADR processes and that appropriate 
institutions be urged to give the necessary support to ensure quality research 
and study. 


That the Canadian Bar Association urge further research and study on the 
effectiveness of mandatory ADR processes and on the suitability of such 
mandatory processes in the context of particular kinds of disputes. 


That the Canadian Bar Association urge further research and study on 
legislative institutionalization of ADR to determine which kind of legislation 
works well, which does not and which is more effective than others. 


That the Canadian Bar Association urge the Attorneys General of common 
law provinces to revise their arbitration legislation in order to provide a 
coherent, modern system of commercial arbitration and further encourage the 
Attorneys General to make every effort to ensure the uniformity of such 
legislation throughout the provinces. 


That the Canadian Bar Association urge the Attorneys General across Canada 
to enact legislation providing for an enforcement mechanism of arbitral 
awards made in other provinces which will be equivalent to the provisions of 
the New York Convention and the UNCITRAL Model Law which have been 
adopted for foreign arbitral awards. 
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That the Canadian Bar Association urge the Attorneys General of Canada to 
identify, evaluate and recommend for adoption, where appropriate, 
international conventions and treaties to which Canada is not a party 
respecting the resolution of disputes and enforcement of awards and 
judgments. 


That the Canadian Bar Association urge the Attorneys General to prepare 
inventories of all legislation and regulations incorporating ADR processes in 
their respective jurisdictions and make those inventories available to 
interested persons. 


That the Canadian Bar Association urge the governments of Canada to study 
and evaluate their own commercial practices and adopt as a matter of policy 
the use of appropriate ADR processes to resolve disputes in appropriate 
circumstances. 


That the Canadian Bar Association urge the governments of Canada to study 
and evaluate the appropriateness of their current practices and approaches to 
resolving significant public interest issues and to respond positively to 
non-adjudicative models dispute resolution. 
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accountability, see fault 
advantages of ADR, 104, 105, 107-110, 137 
centres, ADR, see organizations, ADR 


cost of ADR, see funding issues 


courts, ADR as adjunct or replacement, 4, 28, 35, 37-39, 51-64, 75, 76, 80-83, 86, 90, 
92-94, 96, 98, 100, 102, 103, 107, 121, 131, 164, 183 


criminal law and ADR, 64, 147, 153, 157, 191, 216, 217, 219 

education, professional 11, 31, 111-129 

education, public, 8-11, 21, 31, 70, 74, 84, 97 

environmental issues, 3, 34, 100, 101, 186, 207-215 

facilities, ADR, see organizations, ADR 

family law and ADR, 20, 67, 73, 74, 85, 86, 91, 92, 95, 118, 122, 133-135, 146-174 
fault, 89 

first nation issues, see native issues 


funding issues, 7, 19-21, 23, 25-27, 29-31, 43, 47, 49-51, 76, 84, 91, 92, 118, 161, 162, 
174, 177, 194, 209, 213 


government promotion of ADR, 4, 16, 12, 13, 16-18, 33, 49, 79, 99, 100 


government use of ADR, 1-4, 5, 6 
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legislation, changes proposed in, 18, 30, 31, 36-41, 44, 45, 101, 128, 129, 218 
liability, see fault 


mandatory or optional ADR, 39, 58, 59, 62, 66-73, 75, 76, 78, 80, 81, 85, 93, 96, 100, 
189, 215 


monitoring, see research and monitoring 

native issues, 3, 14, 15, 63, 130, 175-206 

optional ADR, see mandatory or optional ADR 

organizations, ADR, 19, 20, 22, 42, 43, 46-48, 50, 58, 143, 169, 202 
private or public activity, ADR as, 4, 24, 77, 178 

public interest issues, 87-90 

research and monitoring 12, 31, 32, 34, 107, 130-145, 173, 220 
schools, ADR in, 7-9 

training in ADR, see education, professional 


universal ADR system, inappropriateness of, 65 
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GLOSSARY OF TERMS 
Adjudication 


A dispute resolution process in which disputants present evidence and arguments to a 
neutral third party who has the power to hand down a binding decision, generally 


based on objective standards. | 


Arbitration 


Involves a mutually acceptable, knowledgeable, neutral third party conducting an 
informal hearing and making a decision on the merits of the case. It may be 
administered privately or publically (court-annexed); it may be voluntary or 


compulsory; it may be binding or non-binding.” 


Conciliation 


An informal process where a third party, acting as a conduit, helps to bring disputants 
to agreement through improvement of communications, lowering of tensions, 


identifying issues and potential solutions.? 


Confidential Listening 


Parties submit their "confidential settlement positions to a neutral third party who then 
informs them whether their positions are within a negotiable range." The information 


given by one side to the third party is not divulged to the other party.4 


Mediation 


The intervention into a dispute or negotiation by an acceptable, impartial and neutral 


third party who has no decision-making power, to assist disputing parties in 


voluntarily reaching their own mutually acceptable settlement of issues in dispute.> 
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Mini-Trial 


The mini-trial is a private consensual process in which counsel for each of the 
disputing parties presents in a concise and summary fashion their "best" case to a 
panel consisting of two of the senior executives for each party and a mutually agreed 
upon neutral advisor. Following the presentations the executives meet to negotiate a 
settlement. The neutral third party advisor may be requested to render an advisory, 


non-binding opinion on the case.© 


Moderated Settlement Conference 


A moderated settlement conference is another neutral third party evaluation process 
whereby each side to a dispute presents its case to a panel of third parties, usually 
experienced lawyers. The panel evaluates the case and renders an advisory, 
non-binding decision, which may include a specific monetary award, to assist parties 
in their settlement negotiations. In the United States this process may be initiated by 


the court or on agreement between the parties. / 


Maulti-Door Courthouse Programs 


Multi-door courthouse programs are designed to "transfer the Courthouse into a 
dispute resolution centre offering citizens a variety of options including arbitration, 
mediation and other non-traditional dispute resolution techniques as well as 
litigation." Specialized intake services are provided to analyse individual disputes and 
identify the most appropriate method of resolution. Referrals are then made to the 
appropriate dispute resolution program within the court or elsewhere in the 
community. There are three such programs operating in the United States - Tulsa, 
Oklahoma; Houston, Texas; and Washington, b.c8 


Negotiation 
Any form of verbal communication, direct or indirect, whereby parties to a conflict of 


interest discuss, without resort to arbitration or other judicial processes, the form of 


any joint action which they might take to manage a dispute between them.? 


Legislative Research Service 


3 
Neutral-Expert Fact-Finding 


Disputants select, or in some case the court appoints, a neutral party with substantive 
or technical expertise who examines and evaluates the disputed facts central to the 
case. The fact-finder then submits a report detailing his or her findings. The findings 
are not binding and the expert may testify in court. The fact-finder’s report may 


reduce uncertainty and promote settlement. 19 
Private Judging ("Rent-a-Judge") 


In this process the parties select a private "judge" - often a highly experienced neutral 
lawyer or retired judge - to conduct a private trial under their own mutually agreed 


upon rules.1! The process is very similar to arbitration. 
Summary Jury Trials 


In this process counsel for each side presents a short summary of its best case before a 
mock jury constituted from the regular jury list. The jury deliberates and returns a 
verdict. Only after the decision has been rendered is the jury told that its verdict is 


non-binding and intended to assist the parties to negotiate a settlement. 2 
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FOOTNOTES TO GLOSSARY 


Canadian Bar Association, Task Force on Alternative Dispute Resolution 


(Bonita J. Thompson, Q.C., Chair), Report of the Canadian Bar Association Task 


Force on Alternative Dispute Resolution: A Canadian Perspective (Ottawa: The 
Canadian Bar Foundation, 1989), p.5. 


2Christine Medycky, "An Overview of Alternative Dispute Resolution 
Processes," paper presented at the Canadian Bar Association - Ontario program on 


Alternative Dispute Resolution: What’s all the fuss about and where is it going?, 


Toronto, 3 October 1988, p. 4. 


3Pat Pitsula, "Report on Alternate Dispute Resolution," Simon Fraser 
University, April 1987, p. 3. 


4e mest A. Tannis, Alternative Dispute Resolution That Works! (Toronto: 
Captus Press, 1989), p. 48. 


SCanadian Bar Association, Task Force on Alternative Dispute Resolution, 
Report, p. 5. 


OMedycky, p. 6. 
T]bid., p. 8. 


8Information obtained from brochures provided by Melinda Ostermeyer, 
Chief Deputy Clerk, Multi-Door Dispute Resolution Division, Superior Court of the 
District of Columbia, Washington, D.C. 


9 Canadian Bar Association, Task Force on Alternative Dispute Resolution, 
Report, p. 5. 


10Tannis, p. 49; and Medycky, p. 6. 
11Tannis, p. 00. 
12Medycky, p. 8. 
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